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Neceſſary Ll ES to the Whole, 


WHEREIN 


All the CASES that have yet been 
printed in any of our Law Books or Trials,| 
and that in any wiſe relate to Points of Evi- 
| dence, are collected and methodically digeſts | 
ed under their proper Heads: 7 5 
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The Second Edition corre&ed, and enlarged with | 
many Additions, and I down to this Time. 
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Printed by E. and R. New r, and R. Gos * o,(Alſigns 
of E. Sayer, Eſq;) for . Golling, at the Crown' and 
' | Mitre againſt 'Fitter- Lane in Fleet Street. Mee xx e 
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T is probable there are very few that 
are not already perſuaded that the Sub- 
ject of the following Sheets ig a Learn- 
— ing of great Uſe to all that are, r 
would be, concerned in the Practice of the - 
Law: My Lord Coke is very expreſs; fof 
ſpeaking of it in his Firſt Inſtitute; p. 283. 
| he ſays, it is a Learning. neceſla bo 
known, for that the'Loſs of moſt Cauſes de- 3 
pendeth thereon; and indeed, if what Evi . "© 4 
dence will maintain a Declaration or Pes ĩ 
what may, and what may not be given 1 
Evidence on the General Iſſue, be unknoẽwWðWe. 
how is it poſſible to avoid committing many =: 
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Errors in the ee defending and 
trying Cauſes On the Circuit moſt other 
Points of Law being remitted to a more ſo- 
lemn Determination, in the Courts. of Weſ- 
minſier-Hall a Collection of this Nature 
does not only ſeem to be uſeful, but alſo the 

only Thing neceſſary; it was for theſe Rea- 
ſwons that the enſuing Collection was made, 
there being nothing of this Nature extant be- 
ſides. the 11th Chapter of a Book entituled, 
Trials per Pais, which is very defective, 
there being many Books publiſhed ſinee, and 

a great Number of good Caſes then in print 


ſometimes unwarranted by the Books them- 
ſelves, and he always conceals the Names 
of the Reports where the Caſes are extagt, 
which are Authority, and ſurely none think 
that Author's Book; to be ſo; then the Me- 
thod is very confuſed, and many Caſes are 
twice printed in different Places, nay fome 
three Times. % Ji ene 


After what hath been ſaid of that Book, 
no Doubt the Reader will expect ſome Ac- 
count of the Method that hath been ob- 

ſerved in the enſuing Sheets, which is as 

follows: Firſt, The Caſes out of the Eng. 

Books are ſet down in the very Wor b 

n 5 | 0 
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of the Books ; thoſt out of. the, Flip are 
 for-Coliformity take” t nflated* verbally* "It 
was thought cowenlent to preferve”the've- 
ry Words of the Bock, firſt, becauſe my 
Lord” Bacon, ſpeaking” "of a Recompile- 
ment of cur Laws, Tays, The Words of the 
Authors and Books f Fn nds 255 0 as 
much as poſſible to be -preſeroe 

was ſaid before, it being ſuppölte "this 
Book might be of 'Uſe on the "Circuit, 
where a Study of Books can never be at 
Hand, the Cafes here printed, being in the 
very Words of the ſeveral Books whence 
they are cited, they are of the ſame Au- 
thority as the Books themſelves, ' which 
an Abridgment of them could not be; 
therefore a Caſe or Two, which were 
abridged, are printed in the alias Cha- 
racter, that they might be diſtinguiſhed 
by the Reader, who, it is hoped, will 
excuſe the Poorneſs and Obſeurity of the 
Expreſſion, which is obvious in the Quo- 
tations out of Cayton s, Kelle s, and ſome 
other Reports, which was ſuffered for his 
Sake, becauſe that was thought more for 
his Service, than to lcave him in Doubt, 
_— the Cuileftor, by mending the 


offended with Barbariſms here, than in che | 
Books themſelves? 2 When Caſes o,, in 
A * , "our 


En liſh, had not corrupted the Senſe: 8 
B ides, why ſhould the Reader be more 


our Books which continks: one another, 
or are not Law, both which happen d ſome- 
times, they are however printed here, that 


the Reader may uſe his own Judgment. 


It is a common Thing to 'find the ſame 
Cats reported in [everal” Books, ſometimes 
with the Reſolution of the ſame Point, 
ſometimes without; this the Reader will 
find denoted by . C. for the ſame Caſe; 
and when the ſame Point does not occur, 
he will find S. C. u. S. P. which he'll read 
the Same Caſe, not the Same Point. 


If tho ſame Point be reſolved in ſeveral 
Caſes, than which nothing is more fre- 
quent, that the Book might anſwer its 
Title, and at one View ow the Reader 
all the Reſolutions that are extant in our 
Books on Points of Evidence; that Caſe is 
here printed which was judged to be beſt, 
and References added to the other Books 
in which the ſame Point is reſolved ; ſo that 
the Reader will underſtand that he hath 
the Words of the Books firſt cited, and the 
Senſe of thoſe that follow only 'in four or 
five Caſes; the Point being clear, and the 
Authorities that might be added being ex- 
treamly numerous, ſome have been omit- 
ted, and then the Quotations conclude 
er with an Oc. 5 
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de Preface: > 2 


No one with Redfon can aſſert ke x4 
2 5 95 apo 4 hundred Bpo 
and a uſand_. Caſes 1 4 
exempt Buy WT the Collector de- 
ſires 5 Hi if no Title of the Law (and 
Collections have been publiſhed on almoſt - 
all) has been treated wich more Care, or 
greater Exactneſs, he may eſcape Cenfure; ; 
and if any has, he claims no d Favout, | 8 
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Ben 
Bro. A. 


| .Carth. | 


1, 4, Ec, Cv. 
| Co. Lit. 


Cumb. 


; The abc the: AUTHORS 
are. cited in the following 
with ſuch Abbreviations as 
are aſd for their Names. 


| Cumberbach's + Report 


" * 
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Al. for Ateyry', Reports. * 


Anderſon's Re ports, I ſt, ad Part. 


| 4 
3 
Benloe's Reports. 


' Brooke's Abridgment. 
Brownlow's Reports, 1ſt, 2d Part. 


> 


Carter's Reports. 

Carthew's Reports. 

Clayton's Reports. 

Coke's Reports, 1ſt, ad, Ec. Part. 

Sir Edward Coke's Commentary up- 
on 3 


Firſt, ad an 3d vol. of Croke* 5 Re- | 


ports; and Note, That is here 
called the firſt Vol. which is firſt 
. Time, and ſo of the 2d, and 


* 5 


D. Dal. 


Dal. 1 
Dau. Fl 4 
Dy. 


dt 4 $ © 


T. For. 
V. Fon. 
2, 3, 4 Inſt. 


1, 25 3 Keb: 


Kel. 
 Kelynge. 


ad, 3d, 4th 


pale, Reports: 4 1 * WA 238 
Davis's | 
. 8 rs of the? laſt "Bktion, 

with new n e 
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Farreſley 8 Reports. 
Fitzherbert's Abridgment. 


| e Reports.” 


CY G. 


* 


Cod bolt's Reports. 
Goldsborough's Reports. 


 Hardreſs's þ ova 


Hetley's Reports. 
Hobart's Reports 
Hutton's R eports. | 
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Sir Thomas Fones's TRI" 
Sir William Five $ Reports. 


nſtitute. 


* 
K. 


Keeble's 5 Reports "tt, 2d, 3d Par, 
Keihway' Reports. 1 
Kelynge's Reports. 


„ 
<< 


L. LA 


0 


vil 
P % 


La. 


1, 2,3 * Levinz's Reports, Iſt, 2d, 3d Part. 
LA. J h KS. 


Pal. 


Ray. 


1,2, Rot. Ab Rolle's Abridgment, 1ſt, ad Part. 
1 2 Rol. Rep. Rolle's mi iſt, 2d Part. 


Numes ef Abchors citod; in 


L. 


for Latch's Reports. 
Len, Leonard's Reports, if, 2d, 3d, ah 


Fc 


Owen'sReports, 


Palmer's s Re 116 
Plowden's = omar Br rjes. 


Part. 119 


Littlaton's Reports. 


Liutwich's Reports. 
M. 
March's Reports. 


, - Modern Reports, 1ſt, > zd, Ge. 


Part. 
Moor's Reports. 
Modern Caſes, 6th, and 7th Part. 
N. 
Noy's Reports. 


O. 


P. 


3 
Raymond's Reports. 


8. Sap. 


the Law o *Evideties/ i 
nw 


Sap. for Savil's Reports. { 20? 4 
x; 25 J Salk, Sulkeld's Reports, i 24; 34 Furt 
Th 2 Show. Shower's Reports, iſt, and 2d Parr. 
$y. as  $ty1e's Reports. ess Nr 
1, 2 Sid. Siderfin's Reports, 1ſt, 2d Part. Wk 
Skin. Sinners Reports, 4 
Sr. Tri. State Trials. 
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7. per pais Trials per %jt nn 
V. 3 * „ 
Van. Vaug ban's Reports. | 2 


1, 2 Ven. Ventris's Reports, 1ſt, ad Part. 


Win. Winch's Reports. | 

Y. | ANY 
Tel. Telverton's Reports. 
The Year Books. 


. | Several printed Trials. 
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Names of the Principal Caſes. 
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A. | 9, , ' — 1 * 
Bbot verſus Chapman Page 168 
Adams and Guiſe 238 
Adams and Man Nr 214 
Agar verſus Liſle "3.83 
'  Aldbrook's Caſe 115 
Allen and Abraham 3 270 
Allen and Chapman i 185 
Allen and Sprigwell 196 
Altman verſus 254 


Anonymus, 4, 5, 16, 29, 30, 38, 43,49, 53, 61, 62, 
63, 66, 80, 82, 83, 88 95, 103, 105, 109, 111, 
114, 115, 119, 120, 128, 140, 165, 170% 171; 
172, 174, 178, 191, 203, 204, 206, 20%, 208, 
213, 215, 217, 218, 219, 220, 22), 230, 232, 
233, 237, 241, 254, 267, 273, 274 276 


— verſus Brown & alios 55 
verſus Corporation of Loudon 69 
verſus Kelley * 5 
2nd Peircy TD 
verſis Read and Clay 3 
Anderſon's Caſe Oe d e 
Arbuyh verſis Collifon 216 
* Arden 


oll ver ſus Cheney— — © 
Ale verſus Sanderſon , 
Aſhburnham and Young 
Atkins verſus Hale a 
Atkinſon and Champ jon 
Audley (Lord) bis 
ye — i N 
Backwell ieee 
Baines's Caſe Hi. wi 
Baker and Cook + + + 2 
Banker's _ £2 1 
Baraclough's Ca . 2 >110] 
Barber and C 1 cgi 
Barſtoe Verſus Anderſonn 
Bafpole's Caſe 
Baſs verſus Smith 
Baſſet and Sippora 
Bath (Earl of) verſus Batterſea 
Bath (Earl of) and Pride 8 
Bawldwin verſus Cole ec 
Baxter and Cramfield verſus. Seix 
Bayly and Gatford 1 
Beal and Tay lor „ ov 
Bean and Jones 
Beckford verſus Clark 
Bedford and Cope ITN 
Beckwith verſus Elſey 7 
Beckrow's Caſe | 
Bell and Howard 
Bennus verſus Guyldley 
Barnardiſton and Miles 
Berry's Caſe 
Berry verſus Wheeler | 
Berſworth ver/as Betſwortv 


* 
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L EN tb 
Birch Mus Wilſon D e 148 
Bird verſus Bird Sun ihe 2 

and Peers % wifi 

Blackham's Caſe e 
Blackwell verſus Ayres 
Bladwell verſus Sleginx??sz 4s 316 
Blainfield verſus March vw ad. 1 Hat 
Stake verſus Page > H 
Bland verſus Hallerig 
Bland ver Tenant 
Blesby's Caſe 
Blower verſus Ketchmere | 
Blunt verſus Ward 
Bocknam and Rex 
Bean and Jones 

jun and Fitzharris 
Bolton verſus Thompſon 
Bond verſus Green 
Bond verſus Richardſon 
Booth verſus Jenkinſon 
Boothby and Lee 
Bourcher and Derby 
Bowles verſus Broadhead 
Bray and King 
Bredon verſus Gill 
Brents verſus Mico 
Brett verſus Brett 
Brett verſus Ward 
Brian verſus Trundle 
rave and Snelgar 


Brooks verſus Smith 


Brooks and Harding 1 
Brounker (Lord) verſus Sir Robert Atkins: 84 
Brown' 5 Caſe Achs wis "FRAT 
Brown verſus Craſhaw __ „ n af otivicatl 
Brown verſus Brookes 


Brown verſus Hodges GC in 
i ot +14 þ i | 


Names of YNntipal Caſes. 

— Moor 20H n 
Brown verſus Purchaſe i t 114, 219) ta 
— verſus Johnſon d 1088s 

rumwic He's Caſo | | 519 1 664th 
Bucknal and — „„ Sec eee 
Bukefaſt verſus Horwill 2/6 v8 lavies 
Burgeſſe s Caſe - e ee high 
Burleigh verſus Child 4469 
Burrough verſus Perkins 
Zurrough and Sanders 
Buſhell' Caſe 
Buſhell verſus Faſmore 


. | i Fr Nun 

e and Harriſon {14 mee ge 
Cap verſus Fiſher „ „ NN 
Carter and Davis ei wn b 
Carter and Dorſett | r go 
Carter and Kemp —_ 
Caſe verſus Barber 
Caſtle and Trowell + ot yi] 4499s fs 
Caftlemain & Rex u 
Catline verſus Pidgeon SN e 
Celier and Rex 13 
Chalkill aud Eden -  . bagtet 6 
Chamberlain verſus Stanton | + 
Champion verſus Atkinſon 
Chapman and Abbot 
Chapman verſus Allen 
Chapman and Regina Nn wy 
Charnock's Caſe IT 
| Chaſe verſus Holdwich 36 
Cheney and Argoll 
Cheny verſus Haws 
Cheny verſus Smith , rt NM 
Chicheſter and Phillips 4 bs 7" ny 
Chicheſter (Biſhop) ard Strodwich | 
Ana s Caſe + Yau. 4 : 


IN to. 1 


4A TABLE 
Child and Burleigh | 
Clark and Beckford 
—5 and Iſaac 
layton verſus Spencer 
Cleaveland - Rex 
Cole and Bala win 
Cole verſus Delawn 
Collet and Whitaker 
Collins and Oliver 
Colliſon and Arbough 
Combs verſus Mayo 
Combe ver ſus Cheny 
Combs and Fryer 
Conſtable's Caſe 
Cook verſus Baker 
Cook and Fountain 
Cook verſus Thomas 
Cook and Violet 
Coomes verſus Denn 
Cope verſus Bedford 
Corporation of London 
Corridon verſus Devoe 
Coteſworth & Regina 
Coulter and Ireland 
Covert verſus Lennard 
Cox verſus Coppin 
Cragg verſus Norfolk 
Crane and Dean 
Craſhaw and Brown 


Ceroply and Reve 


Crosby & Rex 

Croſs and Gay 

Croſs and Matthews 
Crouch verſus Drury 


. PE Crowdall and Millner 


—z 1 1 * 
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Cutts verſus Pickering 


tler and Snow 
1 


Names of the Principal Caſes: bb 
* . | ar - 48 Np — N, N, es ) ba: = 
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Dalſon verſus Moulin 
Danges and Pateſon 

Dativers and Rogers 

Datby verſus Bourcher 

Davenant and Tapper 
Davis verſus Carter 
Davis and Haywood 
Davis and Staniſon 
Dauler and Knight 
Dawſon and Walker 
Dawbie's Caſe 
Dawſon and Rex 
Dealton and Tarling 

Dean verſus Crane 

Dean verſus Harrington 

Dean and Mildmay 

Death and Gold 

Delawn and Cole | 
Denne and Coomes =» 
Dennis verſus St. John 

Demy verſus Norris 

Devoe verſus Coridon 

Dieffly verſus Nevil 

Digby (Lord) and Earl of ae, 
Dixon and Lindſey bf 
Dod ver/us Monger DI ik 85 10 
Dorſet verſus Carter © 8 
Dowdal's Cafe | eee 
Dowman's Caſe 0 Ade 
Downs and Gonlfton — © © 
Down verſus Shumſhese * © 
Downs verſus Skritmſhaw 


Draper verſus Gapper 
Drury and Crouch 


- 
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47 


J TABLE of the 


Tears _ Wale 5 Iago 182 

Dune and Terrill tHe 220 

| * 52 E. Net n Nen TY 

Eden ver/us'Chalkill Dutt how al 
dwards verſus Thompſonk 112774 
Awards and Treil eee 164 

Eggleſton verſus Speke 111 
778 and Kenrig: e bee 
lliot' Ca ſe WW 

Elſey and Beckwith: e i 
000 and Kirby ue Nee py 
nfield verſus Hill 63 
xeter (Dean and Chapter'of) le rene E 
vans verſus Herbert e 132 
ans and Petty e Yon Sultts 

Farmingham and Hewet | 

Farthing and Vicary 

121 ington verſus Lee 

11d & Rex 

Fenwick and Holt and Jackſom 

Fezas 

Fine's Caſe COS 

Fiſher and Caly 


Fits verſus Freeſtne 
Fitzberbert verſus Hind 
 Farzharris verſus Bojun 
Fitz. verſus Smallbrook 
rd verſus Gray 
Forteſcue and Coakes 
Foſter verſus Fountaiw . -. 
Foſter and Price ow 
Foſter and Regent SN dd LOG 
F verſus Liſter 7% 12. A 0 
Fapptain venſus Cook IP 
bu — 2 


Numer of the Pt c 
Pfrankland verſuf Savil e 
Frank land verſus Walker 
Frankwel Rex 

French and Tilford 


Fryer verſus Combe 
Fuller and Fotch „ 


G. g : 
* 4 0 
1 . * 
1 1 1 


Gallaway verſus Suſach 
Gapper verſus Draper 
Gardiner verſus Norman 
Gatret verſus Liſter 
Garron and Ladd 

Garth $er/iis Mois 

Gatford verſus Bayly 

Gawdy and Vaſt 

Gay verſus Croſs 

George verſus Peirce 3 
Gerrard and Stephens n 
Gery verſus Hopkins = 
Gilbert and Seaton 

Girlington verſus Pitheld 

Gladell's Caſe 

Goad and Arden 

Goddard verſus Smith 

Gold verſus Death 50.3 23%, 2 
Gold and M. and Com. of Loni a ho BN 
Goodier verſus Smith _ ek 
Goodman verſus Gore © 
Goodwin verſus Welch and CY 
Gore and Hicks | 
Goulſton verſus Downs 
Gower verſus Wilkinſon | 
Gary and Wilſon adds dh 
Green verſus Proud TO 0h 
Gtegoty verſus Hill 


G 
Gri 


. and Stone 
Guildley 


's Caſe 


Guy. verſus Rand 
Hale and Atkins 


Hamond verſus Taylor 


Hambden's Trial 


Hamſon aud Pettywer 
Hankeys and Jennings 


Hargave's Caſe 
Harning's Caſe 
Harding ve 
Hardy . 


n verſus Stanhope 


and Bennus 
Gvilliams & Ux. verſus Hulie & Us. 45 
Guiſe verſus Adams 

Guilford verſus Gainsford., 


#5 p 
wy 
2 H 
. 


Brooks 
arlain 
Hardcaſtle verſus Lockwood: 
Harrifon verſis Cage 
Harris and Man wood 


A TA E E of. the 


gane Grathook verſis Turnſtall Page 6 
Grey (Lord) and Ford 15 * 


Harrington verſus Dean 


Harwich verſus Twells 
Haws and Cheney 


Haſlerig and Bland. 


'Hayens verſus Rogers 
Haywood and Nichols 


Haywood verſus Davis 


Hebden and Rutter 
Hems verſus Stroud: 
Herbert verſus Evans? 


Herbert verſus Tuckall 


Hern verſus Nichols 
Hewer verſus . 
* verſus W expe 


. 105, mY 


"25 2% 
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49372 ez 
+4 4 LT 15) Ne 141 


43%: { 


gs 5 4 A 2 H 1 283 


4 


we 33 IC At! * 178 


ü Lab 45 Th IST 280 42 256 


Hicks 
* 


Names of he Proncipal* uſer: 
Hicks: der ſus Gore Pag 
Hill aud Enfield POT 
Hill and Gregory 
Hind and Fitzherbert 
Hingen verſus Pain 
Hinton and Lenthall 
Hitchcock and Smith 
Hodges and Brown 
Holdſworth's Caſe A, 
Holdwich verſus Chafe - 


Horwill and Buckfaſt 
Hornſey's Inhabitants a. 
Hoſier and Osburn 

Howard verſus Bell 

| Howard verſus Tremain 

Huet and Overies 

Humphries and Payton 
Hundred of Wallingfton ann Oliver 
Hungerford and Speak 
Hunſon and Minors 
Huſſey verſus Jacob 
ac and —_— 


, i F 27 Ws pF, 
Jacob and Huſſey | 4. © TING 
| ret aud Fenwick and Hole | 


ames and Rex 


Jermin verſus Lucas 
kinſon and Booth 
-Tenkinſon verſus Porn 


Jennings, Ver, us n bY k | Wy 


T o 
£ 


1 


Tones verſus Bean 
ones verſus Randal 


Ireland's Caſe 


reland verſus Coulter 
Haac verſus Clark 
Jurdain verſus Steer 


* 
> 8 * 
— * 


Kelly aud 
Kemp verſus Carter 
Kenrig ver/us Eggleſton 
Ketchmere and Blower 
Kirby verſus Emerſon 


Knight verſus Dauler _ 
e 


Lad verſus Garron 
Foe verſus Pledall 

. Langford verſus Adm. of Tyler 
Langhorn's Trial 
Langhorn verſs Merry 
Langſtone and Robe 
Lawrence and Pawlett 
Layfield's Caſe + 
Layficld the Banker's Caſe 
Eee verſus Boothby - 
Lee and Farrington 
Lee verſus Norris 
Lenthall and Regem 
Lenthall and Hinton 


1 : 1 7 
p * . 


and the Wardens and Comp. of Sadlers _ 


oxner ver/as Medlicot + 


84 
108 
216 
183 
261 
287 


119 
174 


"2246 
140 
161 
268 


22 J 
| Lennard | 


Names vf the Primtipat Caſes. f 
Lennard 2nd Covert page 2 
Lindſe (Lady) verſus Lindſey (Lord): by 


Linley's Caſe Saget] 
Lifte and Agar robs); wanna 

Lifar and Foy WES et hat 0 
Liſter verſus Garret . £94 03. \ vat 15 1 ; 
Litcot and Bake wel! ðò we” 
Lioid verſas Pollard | | 1 0990 4 0 hen Þ | oli 


Lluetlin and Vandevell + 
Loader verſus Samwel nn + 
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c HAP. I 
Of Eoidence in General. 


1. VIDENC E, [ Evidentia] This Word 
in a legal Underſtanding doth not 
only contain Matters of Record, as 
Letters Patent, Fines, Recoveries, En- 

rolments, and the like; and Writings under 

Seal, Charters, and Deeds, and other Writings  _. 7 

without Seal, as Court-Rolls, Accounts, and v - "i 

the like; which are properly called Evidences ;. © ©. 

but in a larger Senſe it containethi alſo T 

or the Teftimony of Witneſſes, and other Prof, 


to be produced and given to a Jury fer the Finds. | 
CY =o 5: | * B | ** | ; M4 A : 7 
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ing of _w_ Iſſue joined between the Parties; and 
both theſe Kinds are calld Evidence, becauſe 
the Point in Iſſue is to be made evident to 
the Jury. Probationes debent eſſe evidentes, (id eſt) 
perſpicuæ & faciles intelligi. Co. Lit. 283. a. 

2. And according to the above Definition, 
Bratton ſaith there is Probatio duplex, viz. Viva, 
as by Witneſſes Viva voce; and Mortua, as by 
Deeds, Writings and Inſtruments; and many 
Times Juries together with other Matter are 
much induced by Preſumptions, whereof there 
be three Sorts, viz. Violent, Probable, Light and 
Temerary : Violent Preſumption is many Times 
Plena Probatio, a clear Proof ; as if one be run 
thro* the Body with a Sword in a Houſe, whereof 
he inſtantly dieth, and a Man is feen to come 
out of that Houſe with à bloody Sword, and no 
other Man was at that Time within the Houſe : 
Probable Preſumption moveth little, but Præ- 
ſumptio Levis, or a light Preſumption, -moverh 
not at all. 

3. So it is in the Caſe of a Charter of Feoff- 
ment, if all the Witneſſes to the Deed are dead, 
(as no Man can keep his Witneſſes alive, and 
Time weareth out all Men) {pen a continual 
and quiet Poſſeſſion for any Length of Time 
will make a ſtrong or violent Preſumption, 
which ſtands for Proof; for, Ex diuturnitate 
temporis omnia preſumuntur ſolenniter eſſe acta: 
Alſo the Deed may receive Credit per Col-. 
lationem Sigillorum, Scripture, Sc. by compa- 
ring the Seals, the Hand-writing, or other Cir- 
cumſtan eg; zd as my Lord Coke ſays, Super 
' fidem Ghartaruwm, mortuis Teftibus, erit ad Patriam 
de neceſſitate regurrendum; i. e. Where the Wit- 
neſſes that atteſted the Deed are dead, and all 
other Proofs are loſt, (or wanting) OD 


The Law of Evidence. _ 
muſt of Neceſſity be had to the Relief of the 
Fury. Co. Lit. 6. b. „ s 
4. See Chief Baron Gilteri's Reports, 155, 156. 
Where Proofs not read in the Exchequer (be- 
cauſe the Title was there admitted) wefe not al- 
lowed to be read in the Houſe of Lords; and 
yet ibid. 151- upon an Appeal from a Decree in 
Chancery, new Matter was there admitted to be 
read, tho* not formerly in Proof: But as to Evi- 
dence in Courts of Equity, what ſhall be allowed 
or not, ſee the General Abridgment of Caſes iu 
Equity, lately publiſhed, Tit. Evidence 


5. And per Vapaſor, Evidence is only given to | 


the Jury, to inform their Conſciences of what 
is right; and if no Evidence is given, yet they 
14 Hen. J. 29. 4 178 

6. No Iſſue can be joined of Matter in Law; 
no Jury can be charged with the Trial of Mat- 

ter of Law barely; no Evidence ever was or 
can be given to a Jury of what is Law or not; 
no ſuch Oath can be given to, or taken by a Ju- 
ry, to try Matter in Law, nor can any Attaint 
lie for ſuch a falſe Oath. Vaugh. 143. Buſbels 
Caſe, But they only can judge of the Evidence 
of Fact; the Judge cannot. | 


* 


As to the Evidence which the Fury have of 


the Fact, it is thus: 


1. The Law ſappoſeth them to have ſufficient | 


Knowledge of, and Capacity to try, the Matter ini 
Iſue, (and ſo they muſt) tho? no Evidence were 
given on either Side in Court; but to this the 
5 is a Stranger, i. e. he cannot judge with- 
out Evidence, tho the Jury may, Paug 146. 
2. They may have Evidence from their o 
perſonal Knowledge, by which they may be af- 
B 2 fureds 
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ſured, and ſometimes are, that what is d 
in Court is abſolutely falſe ; but to this the 
Judge is a Stranger, and he knoweth no more of 
the Fact than he hath learned in Court, and per- 
haps by falſe Depoſitions; and conſequently 
knows nothing. 

3. The Jury may know the Witneſſes to be 
ſtigmatized and infamous ; which may be un- 
known to the Parties, and conſequently to the 
Court. See Chap. 3. 

4 In many Caſes the Jury are to have View 
neceſſarily, (7. e. of Neceſſity) and in many 2 
Conſent, for their better Information; to this 
vidence likewiſe the Judge is a Stranger. Vaugh. 
| 147. Buſbel's Caſe. 

5. And in many Caſes where an Iſſue is joined 
on the Fact, the Jury may if they will take 
Cognizance of the Law ariſing _=_ that Fad. 
- See the ſame Caſe. 

6. But the Judges are ordinarily and 
to judge of and declare the Law, where both Par- 
ties have put themſelves on the Judgment of the 
Court by Way of Demurrer. id. See 2 Inft. 662. 

J. The Court is to explain the Evidence, and 
not the Proſecutors. State Tr. 1 Vol. 224. Where 
_ Evidence may be given after the Proſecutor has 

- replied, ſee there 238. And note; Exceptions to 
an Indictment muſt be taken before Plea pleaded. 
1 Vol. 576. 4 Vil. 92, 219. 

8. Evidence ſhall never be pleaded, becauſe it 
only tends to prove Matter of Fact: And for 
this Reaſon the Facts ſhall be pleaded; and if 

© they be denied, the Evidence ought to de given 

to the Jury, and not to the Court. 9 Coke g. 2 
Douman's Caſe. 

9. Per Cur. He, who affirms the Matter in 11. 
Tue, ought to begin to give Evidence, Lit. 


Rep. 
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Rep. 36. Anonymus. Goldſ. 23. Heydon and Jh- 
grave. Dyer 247. Placit. N. B. JS. 8 
10. On a Scire facias the Defendant plead 
Plene Adminiſtravit, and the Plaintiff replied A, 
ſets ; on which they were at Ifſue : And in gi- 
ving Evidence to the Jury, the Defendant began 
firſt, Nota, quia extra ordinem credo, becauſe it 
was in the Negative.. Dyer 80. Placit. 53. Dean 
and Chapter of Exeter verſus Trewinnard. _ 

11. The Counſel of that Party which doth 
bepin to maintain the Iſſue, whether of Plaintiff 
or Defendant, ought to conclude, Trials per 
pais 220, "22 | 
. 12. In B. R. a privy Verdict was given for the 
L efendant, after which, and before the Jury, 

av* their Verdict publickly, the Plainti 
; to give more Evidence ; for, as it ſeem'd, 
he diſcover'd that the Jury had found againſt him 
but the Judges would not admit it, but took the 
Verdict, after Juſtice Southcote had been in the 
Common Pleas to ask the Opinion of the Judges 
there. Dal. 80. Anonymus. 4 

13. Spiritual Acts, and Things done in a fo- 
reign Country, may be given in Evidence to_a 
Jury. 7 Ed. 4. 16. 6 Co. 47. Dowdale's Caſe, He, 
And ſo may Things done beyond Sea, where 
they are duly certified under their Seal of Of 
fice, or by a Publick Notary : And yet a Certiſi- 
cate was held to be no Evidence. Hate Trials, 
- Vol. 1055 456. 

14. But doubtleſs on Trials of Things done 
beyond Sea, the Teſtimony of a Publick Notary 
there, has been allowed good Proof here; and 
Ley Chief Juſtice ſaid, Such Proof as they will 
allow beyond Sea, we will allow here. 2 Rolls 
Re LM Anonym. . Caſes in Law and Equis 
ty 06, 
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15. Alſo Certificates in Latin from foreign 
Courts of Admiralty, are allowed to be | E- 
vidence here by the late Statute for Proceed- 
ings at Law to be in the Engliſh Language. 
See the Statute. Wherein the Common and Eccle- 
Gaſtical Law do differ in Point of Evidence, ſee 
Carth. 142. (Shotter v. Friend) and hereafter —— 
A Sentence in the Spiritual Court may be made 
void at Weſtminſter, where not founded on legal 
Evidence. | By 
16. An Exemplification of an Entry of Goods 
at Rotterdam held no Evidence here. Caſes in 
Law and Equity, 1 Part 75. Yet a Copy of an 
Agreement in Holland, atteſted by a Publick No- 
tary, held good Evidence. id. p. 322. 

17. The Confeſſion of a Party muſt be taken q 
whole, and not by Parts; as if to prove a Debt, 3 
it be ſworn that the Defendant confeſſed ir, MM 
— withal he faid at the ſame Time that he 

ad paid it; his Confeſſion ſhall be valid as to 

he Payment, as well as that he owed it. Per 
Hale Chief Juſtice. Trials per pais 209. 5 Mod. 

163. Rex verſus Pain. | | 

18. Per Holt, Confeſſion is the worſt Sort of 
Evidence that is, if there be no Proof of a 
Tranſaction or Dealing, or at leaſt a Probability 
of Dealing between Parties. Far. 49. Anonymus. 

19. If a Thing be referred to Proof, generally, 

oof muſt be made of it to a Jury, in an 
Action ; but if any other Manner of Proof is - 
agreed on, then it need not. 10 E. 4. 11. T. 7. 
X 2. Moor 845 & $88. Gold verſus Death, &. C. 
2 Cro. 381- S. C. Ho. 692. $.C. 1 Roll's Rep. 223 
261. SC. 3 Bullir. 1 Se. But note; a Negative 
Ser be proved but by an Affidavit. 2 Inſt. 662. 
See alfo the Caſes of Rodney againſt Stroud, and 
T be King ag inſt Combes. Cumb. 18 & 57. touch- 
jng affirmative and negative Evidence. 29 


The Law of Evidence. 7 
20. In Things of great Antiquity, Omnia pra- 
ſumuntur ſolemniter eſſe acta. Palmer 427. Cope 
verſus Bedford, See before. _ | 
21. Perſons once in Being ſhall be intended 
ſill living, if the contrary is not proved. 2 Rolls 
Rep. 461. Throgmorton verſus Walton.” 1 
By an Act of 19 Car. 2. cap. 6. for the Re- 
dreſs - Juconveniencies by Want of Proof of the 
Deceaſe of Perſons beyond Sea, or ab ſenting them» 
ſelves, upon whoſe Lives Eſtates do depend, tis 
enacted as follows : | 
© Whereas divers Lords of Manors, and others, 
© have uſed to grant Eſtates by Copy of Court- 
Roll, for one, two, or more Life or Lives, 
according to the Cuſtom of their ſeveral Ma» 
nors; and have alſo granted Eſtates by Leaſe 
for one or more Life or Lives, or elſe for Years 
determinable upon one or more Life or Lives; 
and it hath often happened that ſuch Perſon 
or Perſons, for whoſe Life or Lives ſuch E- 
ſtates have been granted, have gone beyond 
the Seas, or ſo abſented themſelves, for many 
Years, that the Leſſors and Reverſioners can- 
not find out whether ſuch Perſon or Perſons 
be alive or dead; by Reaſon whereof ſuch 
Leffors and Reverſioners have been held out 
of Poſſeſſion of their 'Tenements for many 
Years, after all the Lives upon which ſuch E- 
ſtates depend are dead, in Regard that the 
Leſſors and Reverſioners when they have brought 
Actions for the Recovery of their Tenements, 
have been put upon it to prove the Death of 
their Tenants, when it is almoſt impoſſible for 
them to diſcover the ſame. _ | 
For Remedy of which Miſchief, ſo fre- 
quently happening to ſuch. Leſſors or Revere 
ſioners, Be it enacted, Sc. That if ſuch 
| B 4 * Perion 
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s Perſon or Perſons, for whoſe Life or Lives 


© ſuch Eſtates have been, or ſhall be granted, 


© as aforeſaid, ſhall remain beyond the Seas, or 
t elſewhere abſent themſelves in this Realm, by 
© the Space of ſeven Years together, and no 
© ſufficient and evident Proof made of the Life 
or Lives of ſuch Perſon or Perſons reſpective- 
ly, in any Action commenced for the Reco- 
© yery of ſuch Tenements by the Leſſors or 
© Reverſioners : In every ſuch Caſe, the Perſon 
© or Perſons, upon whoſe Life or Lives ſuch E- 
F ſtate depended, ſhall be accounted as naturally 
F dead ; and in every Action brought for the 
Recovery of the ſaid Tenements b the Leſ- 
© ſors or Reverſioners, their Heirs or Aſſigns, 
© the Judges before whom ſuch Action ſhall be 
© brought, ſhall direct the Jury to give their 
Verdict, as if the Perſon ſo remaining be- 
© yond the Seas, or otherwiſe abſenting himſelf, 
© were dead. 19 Car. 2. c. 6. Seff. 1 & 2. 
Alſo the foregoing Statute is more fully enfor- 
ced by the Statute of 6 Anne, cap. 18. Entitled, 


An Aft for the more eſſectual Diſcovery of the 


Death of Perſons pretended to be alive, to the 
Prejudice of thoſe who claim Eſtates after their 
Deaths ; which runs thus: © Whereas divers 
E Perſons, as Guardians and Truſtees for In- 
5 fants, and Husbands in Right of their Wives, 
© and other Perſons having Eſtates or Intereſt 
© (in Lands) determinable upon a Life or Lives, 
Gave) continued to receive their (the) Rents and 
Profits of ſuch Lands, after the Determina- 


? tion of ſuch particular Eſtates or Intereſts , 


© and whereas the Proof of the Death of the 
© Perſons, on whoſe Lives ſuch particular E- 
+ ſtates or Intereſt depend, is very difficult ; 
? and ſeveral Perſons have been, and may be 


© thereby. 
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6 thereby defrauded, For Remedy whereof, and 
c for preventing ſuch fraudulent Be 
$ jt enacted, &c. That any Perſon or ons, 
c who hath or ſhall have any Claim or Demand 
© in or to any Remainder, Reverſion or Ex- 
$ pectancy, in or to any Eſtate after the Death 
* of any Perſon within Age, marry'd Woman, 
cor any other Perſon whatſoever, upon Aﬀida- 
vit made in the High Court of Chancery, by 
£ the Perſons ſo claiming ſuch Eſtate of his or 
© her Title; and that he or ſhe hath Cauſe to 
c believe that ſuch Minor, marry'd Woman, or 
other Perſon, is dead; and that his or her 
Death is concealed by ſuch Guardian, Tru- 
5 ſtee, Husband, or any other Perſon, ſhall and 
* may once a Year, if the Perſon grieved ſhould 
think fit, move the Lord Chancellor, 0 
© or Commiſſioners for the Cuſtody of the Great 
6 Seal of Great Britain, for the Time being, to 
F order, and they are hereby authorized and 
c required to order ſuch Guardian, Truſtee, 
£ Husband, or other Perſon concealing, or ſu- 
c ſpeed to conceal ſuch Perſon at ſuch Time 
© and Place, as the ſaid Court ſhall direct, 
on perſonal or other due Service of ſuch 
Order, to produce and ſhew to ſuch Per- 
© ſon and Perſons not — Two, as ſhall 
in ſuch Order be named by the Party or Par- 
F ties proſecuting ſuch Order, ſuch Minor, mar- 
© ry'd Woman, or other Perſon aforeſaid : And 
C if ſuch Guardian, Truſtee, Husband, or other 
6s Perſon aforeſaid, ſhall refuſe or neglect to pro- 
5 duce or ſhew ſuch Infant, marry'd Woman, or 
F ſuch other Perſon on whoſe Life any ſuch E- 
+ ſtate doth depend, according to the Directions; 
that then the Court of Chancery is hereby au- 
+ thorized and required to order ſuch Guardian, 
1 © Truſtee, 
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© Truſtee, Husband, or other Perſon, to produce 
© ſuch Minor, marry'd Woman, or other Perſon 
© ſo: concealed, in the High Court of Chancery, 
or otherwiſe before Commiſſioners to be ap- 
© pointed by the ſaid Court, at ſuch Time and 
© Place as the ſaid Court ſhall direct; Two of 
© which Commiſſoners ſhall be nominated by the 
© Party or Parties proſecuting ſuch Order, at 
© his, her, or their Coſts and Charges ; and in 
© caſe ſuch Guardian, Truſtee, Husband, or o- 
© ther Perſon, ſhall refuſe or neglect to produce 
© ſuch Infant, marry'd Woman, or other Per- 
© ſon ſo concealed in the Court of Chancery, 
© or before ſuch Commiſſioners (whereof Return 
© ſhall be made by ſuch Commiſhoners, and that 
© Return filed in the Petty-Bag Office) in any or 
© either of the ſaid Caſes, the ſaid Minor, marry'd 
© Woman, or ſuch other Perſon ſo concealed, 
© ſhall be taken to be dead; and it ſhall be law- 
© ful for any Perſon claiming any Right, Title, 
© or Intereſt, in Remainder or Reverſion, or o- 
© therwiſe, after the Death of ſuch Infant, mar- 
© ry'd Woman, or other Perſon ſo concealed as 
© aforeſaid, to enter upon ſuch Lands, 'Tenements 
© and Hereditaments, as if ſuch Infant, mar- 
© ry d Woman, or other Perſon ſo concealed, 
© were actually dead, 

. 2. That if it ſhall appear to the aid 
© Court by Afﬀidavit, that ſuch Minor, marry'd 
Woman, or other Perſons, for whoſe Life 
© ſuch Eſtate is holden, is or lately was at ſome 
© certain Place beyond the Seas, in ſuch Affida- 
? vit to be mentioned; it fhall and may be law- 
6 ful for the Party or Parties proſecuting ſuch 
Order as aforeſaid, at his, her or their 

© Coſts and Charges, to ſend over one or both 
© the ſaid Perſons appointed by the ſaid Order, 

*ta 


* 
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to view ſuch Minor, marry'd Woman, or other 


© Perſon, for whoſe Life any ſuch Eſtate is holden 
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and in caſe ſuch Guardian, Truſtee, Husband, 
or other Perſon, concealing or ſuſpected to 
conceal ſuch Perſons as aforeſaid, ſhall refuſe 
or negle& to produce, or procure to be pro- 
duced to ſuch Perſon or Perſons, a perſonal 
View of ſuch Infant, marry'd Woman, or o- 
ther Perſon, for whoſe Lif- any ſuch Eſtate 
is holden ; that then, and in ſuch Cafe, ſuch 
Perſon and Perſons are hereby required to 
make a true Return of ſuch Refuſal or Neg- 
le& to the Court of Chancery ; (which Return 
ſhall be filed in the Petty-Bag Office) and 
thereupon ſuch Minor, marry'd Woman, or 
other Perſon, for whoſe Life ſuch Eſtate is 
holden, ſhall be taken to be dead ; and it ſhall 
be lawful for any Perſon claiming any Right, 
Title or Intereſt, in Remainder, Reverſion, 
or otherwiſe, after the Death of ſuch Infant, 
marry'd Woman, or other Perſon, for whoſe 
Life any ſuch Eftate is holden, to enter upon 
ſuch Lands, Tenements and Hereditaments, 
as if ſuch Infant, marry'd Woman, or other 
Perſon, for whoſe Life any ſuch Eſtate is hol- 
den, were actually dead. 
F. 3. Provided, If it ſhall afterwards appear 
upon Proof in any Action to be brought, that 
ſuch Infant, marry'd Woman, or other Perſon, 
for whoſe Life any ſuch Eſtate is holden, were 
alive at the Time of ſuch Order made ; that 
then it ſhall be lawful for ſuch Infant, marry'd 
Woman, Guardian, Truſtee, or other Perſon; 
ſo having any Eſtate or Intereſt determinable 
on ſuch Life, to re-enter upon the ſaid Lands, 
Tenements or Hereditaments ; and for ſuch 
Infant, marry'd Woman, or other Perſon, ha- 
© ving 
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hn any Eſtate or Intereſt determinable upon 
© ſuch Life, their Executors, Adminiſtrators or 
© Aﬀigns, to maintain an Action againſt thoſe 
© who fince the ſaid Order receiv'd the Profits 
© of ſuch Lands, Tenements or Hereditaments, 
© or their Executors or Adminiſtrators ; and 
therein to recover full Damages for the Profits 
© of the ſame, received from the Time that ſuch 
© Infant, marry'd Woman, or other Perſon, ha- 
6 'ving any Eſtate or Intereſt determinable upon 
© ſuch Life, were ouſted of the Poſſeſſion of 
© ſuch Lands, Tenements or Hereditaments. 

© CF. 4. Provided alſo, if any ſuch Guardian, 
© Truſtee, Husband, or other Perſon or Perſons, 
© holding or having any Eſtate or Intcreſt deter- 
© minable upon the Life or Lives of any other 
6 Perſons, ſhall by Affidavit, or otherwiſe, to 
© the Satisfaction of the ſaid Court of Chancery 
© make appear, that he, ſhe or they, have uſed 
© his, her, or their utmoſt. Endeavours to pro- 
© cure ſuch Infant, marry'd Woman, or other 
© Perſon or Perſons, on whoſe Live or Lives 
© ſuch Eſtate or Intereſt doth depend, to appear 
© in the ſaid Court of Chancery, or elſewhere, 
© according to the Order of the ſaid Court in 
© that Behalf made ; and that he, ſhe or they 
© cannot procure or compel ſuch Infant, marry'd 
© Woman, or other Perſon or Perſons ſo to ap- 
© pear; and that ſuch Infant, marry'd Woman, 
© or other Perſon or Perſons, on whoſe Life or 
© Lives ſuch Eſtate doth depend, is, are, or 
© were living at the Time of ſuch Return made 
© and filed as aforeſaid ; then it ſhall be lawful 
© for ſuch Perſon or Perſons to continue in the 
© Pofleffion of ſuch Eſtate, and receive the Rents 
© and Profits thereof, for and during the Infancy 
© of ſuch Infant, (Quære of Non compos,&c.) _ 
© the 
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© the Life or Lives of ſuch marry'd Woman, or 
c other Perſon or Perſons, on whoſe. Life or 
6 Lives * — — I doth or 22 
© pend, as as he, ſhe or might. have 
© done, if chis AR had not — 1 | 
. 5. And further enacted, That every Per- 
© ſon, who as Guardian or 'Truſtee for any In- 
© fant, and every Husband ſeiſed in Right of 
© his Wife only; and every other Perſon ha- 
< ving any Eſtate determinable upon any Life 
© or Lives, who after the Determination of ſuch 
© particular Eſtates or Intereſts, without the ex- 
© preſs Conſent of him, her or them, who are, 
or ſhall be next and immediately intitled, upon 
and after the Determination of ſuch particular 
© Eſtates or Intereſts, ſhall hold over, and con- 
© tinue in Poſſeſſion of any Manors, Meſſuages, 
Lands, Tenements or Hereditaments, ſhall be, 
and are hereby adjudged Treſpaſſors ; and that 
© every Perſon and Perſons, his, her and their 
© Executors and Adminiſtrators, who are, or ſhall 
© be entitled to any ſuch Manors, Meſſuages, . 
Lands, Tenements and Hereditaments, upon 
© and after the Determination of ſuch particular 
© Eſtates or Intereſts, ſhall and may recover in 
Damages againſt e ſuch Perſon or Perſons, 
© ſo holding over as aforeſaid, and againſt his, 
© her or their Executors or Adminiſtrators, the 
© full Value of the Profits received during ſuch 
© wrongful Poſſeſſion. 
| See alſo the Stat. 4 Geo. 2. cap. 28. for more e 
fectual preventing Frands committed by Tenants; 
and for the more eaſy Recovery of Rents, and Re- 
newal of Leaſes; and the ſeveral Statutes bere- 
after recited in Chap. 6. Alſo the Stat. 5 Geo. 2. 
cap. 30. To prevent the Committing of Frauds by 
- Bankrupts ; and ſeveral Statutes 2 Geo. 2. vis. 
cap. 25. 


+. 
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cap. 25. For more eſſoctual preventing, and further 
Puniſhment of Forgery, Perjury, and Subornation 
of Perjary, and to make it Felony to ſteal Bonds, 
Notes, or other Securities for Payment of Money, 
cap. 20. For Relief of Inſolvent Debtors, c. 23. 
For better Regulating Attornies, cap. 24. For 
preventing Bribery and Corruption in the Election of 
Members to ſerve in Parliament ; in all which, 
and divers others, ſome Directions are given 
touching the Proof or Evidence of thoſe Crimes 
re ſpectiveiy. 
Alſo by Stat. 6 C. 1. c. 21. ſect᷑. 24. For 
ing Frauds and Abaſes in the Publick Revenues of 
the Exciſe, Cuftoms, Stamp-Duties, Ec. tis en- 
ated, That if on Trial of any Information, 
Action, Suit or Proſecution, relating to the 
Duties of Cuſtoms or Exciſe, or to any Seizures, 
© Penalties or Forfeitures, relating to the ſaid 
© Duties ; or if upon Trials in any Action, Er. 
© againſt any Perſon for any Thing done in Pur- 
© ſuance of any Acts relating to the ſaid Duties, 
© any Queſtion ſhall be made, or any Doubts or 
© Diſputes ſhall ariſe touching the Keeping of 
any Office of Exciſe, in any City or Town, or 
© touching-one or more Defendants being Officers 
© of either of the ſaid Duties: In every ſuch 
© Caſe, Proof may be made either of the actual 
© Keeping of ſuch Office, in ſuch City, c. or 
© of ſuch Defendants actually exerciſing of, or 
© of being imployed in ſuch Offices, before and 
© at the reſpective Times, when the Matters in 
© Queſtion ſhall have been committed or omit- 
ted, without producing any particular Perſons 
to prove the Names of the Commiſſioners, to 
© any Commiſſions to be of their own Hand- 
writing; and ſuch Proof ſhall be deem'd wat 
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and ſufficient Evidence, unleſs or until by other 
Evidence the contrary ſhall appear. 
And by Stat. 11 Geo. 1. cap. 30. ſet. 31. *Tis 


further enacted, © That if on the Trial of agy 


© Information, Action or Suit, relating to 
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c to any Seizures, Penalties or Forfeitures thee 


Majeſty's Cuſtoms, Exciſe, or other Duties, for 


ing the ſaid Duties, or the Collection thexe- 
of - or if upon the Trial of any Indictment, 
Action, Suit or Proſecution, againſt any = 
ſon for any Thing done in Purſuance'of ahy 
Act of Parliament relating to the ſaid Duties; 
or if upon Trial of any Information or Indies 
ment, for aſſaulting, reſiſting or obſtru@ing 
any Officer of the Cuſtoms, Exciſe, or other 
his Majeſty's Duties, in the Execution of his 
Office, or for reſcuing any Goods or Merchan- 
dizes, ſeiſed or to be ſeiſed by any ſuch Offi- 
cer, any Queſtion ſhall ariſe whether any Per- 
ſon be an Officer of his Majeſty, for any: of 
the ſaid Duties; in every ſuch Caſe Pri 

ſhall be made and admitted, that ſuch Perſon 
was reputed to be, and had acted in, and in 
Fact exerciſed ſuch Office, at the Time when 
the Matter in Controverſy at the Trial hap- 
pen'd to be done, committed or omitted, wich- 
out producing or proving the particular Com- 
miſſion, Deputation, or other Authority, where« 
by he was conſtituted or appointed; and in 
every ſuch Caſe, ſuch Proof ſhall be deemed 
and taken by the Judges, or Juſtices, ' before 


whom any ſuch Trial ſhall be had, to be good 
and legal Evidence, unleſs by other Evidence 
the contrary ſhall be made appear. 
See hereafter Chap. 2, 3, 6, Sc. other Si 
relating to Evidence. '4 
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CHAP. I. 

Of Witneſſes in General. 


Itneſs is derived of the Saxoz Word 
 -Perenz i. e. 7 : Quia de biis quibus 
gut teſtari debent, omne Sacramentum debet 
eſſe cert Kientiæ. In Latin, Teſtis à teſtando ; & 
teftari eft Teſtimonium perbibere. Unde Regula 


Juris, Plus valet unus oculatus Teſftis aus 
riti decem: Et Teftis de Viſu preponderat aliis: 


AInſt. 279. | 1 

2, The Court ought to grant the Priſoner 
Proceſs to bring in his Witneſſes. State Trials, 
1 Vol. 174. 3 Vol. 139, 220. yet the Court denied 
they had any ſuch Power. Ibid. 1 Vol. 805. 3 
Vol. 285. 

3. Any one (not diſqualified and objected to) 
may be a Witneſs, tho not ſabpæna d, Cc. Ibid. 
3 Vol. 392, and Witneſſes are not to be croſs-ex- 
amin'd till they have gone thro* their Evidence 
for the Party, on whoſe Side they are produced. 
2 Vol. 140. 3 Val. 82. | * | 
4. Witneſſes are ſworn to tell the Truth of 
what they know, not what they believe ; for they 
are to {wear nothing but what they have heard 
or ſeen. Lib. Alx. An. 23. Placit. 11. Vaugh. 142. 
Buſbe''s Caſe. a 
3. Infants of the Age of Twenty are good 
Witneſſes. Dalt. 104. Anonymus. And in ſome 
Caſes of the Age of Nine or Seven. Vide poſt. 

6. A Few being a Witneſs is ſworn upon the 
Old Teftament. 2 Keb. 314. Pl. 23. Robely verſus 
Langſton : Nuære, How far a Mabometan may 
be a Witneſs? 

CA HS 7. The 
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. #. The Lord Mobum put the Court to declare, 
that a Peer produced as a Witneſs ought to be 
ſworn, becauſe he ſaid the Houſe of Lords had 
made an Order contra. 3 Keb. 631: Earl. of 
 Shaftsbury verſus Lord Digby. . | uin 
8. Quakers are not ſworn when they give Es 
vidence, but only take a ſolemn Affirmation 
and this is by an Act of Parliament mads 
I Georg. LES; WP i 2 
9. A Judge may be a Witneſs, and fhall be 


ſworn in Court as a Witneſs, where he knows. 


any Thing of the Fact in Queſtion; and yet 
ſhall remain in the Capacity of a Judge; Hate 
Trials, 2 Vol. 581, 618, 4 Vol. 188. 
10. Secretary Morris and Mr. Auneſley, Prefis 
dent of the Council, were both in Commiſſion 
for the Trial of the Priſoners, and ſat upon the 
Bench; and there being Occaſion to make Uſe 
of their Teſtimony againſt Hacter, one of tha 
Priſoners, they both came off from the Be 
and were ſworn, and gave Evidence, and di 
not go to the Bench again during that Man's 


Trial; and it was agreed by the Court that they ' 
were good Witneſſes, tho in Commiſſion, and 


might be made Uſe of. Kelynge 12. 5 
It. A Juryman may be examined on Oath as 
a Witneſs. Fate Tri. 2 Vol. 309. And this not ons 
ly in Criminal Caſes, but alſo in Civil, Sc 
12. Members of the Houſe of Commons (who 
are Proſecutors). may be Witneſſes in an In 
peachment ; but none of the Grand Jury, who 
found the Bill, are to be Witneſſes on an Jn« 
didtment. See Cook's Trial. 3 
13. No Evidence is neceſſary on paſſing a Bill 
of Attainder; but a private Satisfaction to every 
Man's Conſcience is ſufficient. x Vol. 349. 4 Pol. 
177, 179, 400. And it has been held, that cirs 
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cumſtantial Evidence is ſufficient to convict in 
Caſes of High Treaſon, (ſed Cuære Legem) 1 Vol. 
112. 2 Vol. 242. 3 Vol. 634. 1 
14. The Grand Jury may not ſend for other 
Evidence than is produced to them on the Behalf 
of the King. State Tri. 4 Vol. 341. (Quere, if 
this is not repugnant to Reaſon). | 
15. Probable Evidence may be ſufficient for 
a Grand Jury to find a Bill. 2 Fol. 306. 4 Vol. 
69. 4 
7 16. Refuſing to give Evidence to a Grand Ju- 
ry is a Contempt, and finable ; as in the Caſe 
of Lord Preſton, 1 Salk. 218. who was commit- 
ted by the Quarter-Seſſions for refuſing to be 
ſworn to give Evidence to the Grand Jury, on 
an Inditment of High Treafon : And Holt Ch. 
uſt. ſaid it was a great Contempt, and had he 
en there, he would have fined him, and com- 
mitted him till he had paid the Fine; but it be- 
ing otherwiſe, he was bailed. _ 
17. The Petty Jury can have no Paper in Evi- 
dence with them out of Court, but what are un- 
der Seal. 2 Vol. 324, 474. 3 Vl. 568. 4 Vol. 49. 
18. A Juror who is a Witneſs muſt be alſo 
ſworn in open Court to give Evidence, if he be 
call'd for a Witneſs ; for the Court and Coun- 
fel are to hear the Evidence, as well as the Jury: 
T. per pais 221. N 
19. At a Trial at Bar, the Defendant's Coun- 
ſel deſired that the Witneſſes to a Bond might 
be examin'd ; fo that one might not hear what 
the other faid, the Bond being ſuppoſed to be 
forged ; and the Court granted it. 2 Sid. 131. 
Guilliams & U verſus Hulie & U. 
20. In an Act 5 & 6 Ed. 6. cap. 12. for the Re- 
peal of certain Treaſoms and Felonies, there is the 
following Clauſe : | OP | 
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Provided always, and be it enacted by the 
e Authority aforeſaid, that no Perſon or Perſons; 
© after the firſt Day of February next coming; 
© ſhall be indicted; arraigned, condemned or con- 
© yidted, for any Offence of Treaſon, or for any 
©. Words before {pecified to be ſpoken, (that is, 
© affirming the King is not Supreme Head of the 
© Church) after the faid firſt Day of February, 
© for which the ſame Offender or Speaker, Of: 
© fenders or Speakers, ſhall in any wiſe ſuffer 
any Pains of Death, Impriſonment, Loſs or 
„ Forfeiture of his Goods, Chattels, Lands or 
© Tenements, unleſs the ſame Offender or Speaks 
cer, Offenders or Speakers, be accus'd by two 
© ſufficient and lawful Witneſſes ; or ſhall wil⸗ 
© ingly, without Violence, confeſs the fame. 
© 1 Ed. 6. c. 12. Sect. 22. i 
21. In an Act 5 & 6 Ed. 6. cap. 11. for ths 
Puniſhment of divers Kinds of Treaſons; there 
is this Clauſe : 3 i 
Provided always, and be it enacted by the 
Authority aforeſaid, that no Perſon or Per- 
© ſons, after the firſt Day of June next coming; 
.© ſhall be indicted, arraigned, condemned, convicts 
ed or attainted for any of the Treaſons or Of 
© fences aforeſaid, or for any other Treaſous that 
© now be, or hereafter ſhall be, which ſhall 
© hereafter be perpetrated, committed or done; 
© unleſs the fame Offender or Offenders be there- 
© of accuſed by two /awful Accuſers ; which ſaid, 
© Accuſers; at the Time of the Arraignment of 
© the Party accuſed, if they be then living; frail 
© be brought in Perſon before the Party ſo accuſed 
© and avoto and maintain that, that they have to 
© ſay againſt the ſaid Party to prove him guilt 
© of the Treaſons; or Offences contained in the Bill 
© of Indictment laid againſt the Patty arraigheds 
© unlefs the faid Party fhall willingly; without 
©z © Yiew 
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6 Violence, confeſs the fame. 5 6 Ed. 6. c. 11. 
6 Set. 8. 

22. See Judge Hale's Opinion, that two Wit- 
neſſes were neceſſary to ſome one Overt-A# of 
High Treaſon. State Tri. 1 Vol. 620. See further 
of this hereafter, p. Yet held one Witneſs to 
one Overt-Act, and another to another Overt- 
AR of the ſame Treaſon, are two Witneſſes in 
Law to the ſame Act of Treaſon. Ibid. 1 Vol. 
607. 2 Vol. 362, 633, 157. 3 Vol. 109. Vide poſt. 
'And even one Witneſs with concurring Circum- 
ſtances held ſufficient to convict of High Trea- 
fon. 1 Vol. 569. | 

23. By an Act 1&2 Ph. & M. cap. 1. for 
the Puniſhment of the Bringing in of the Connter- 
feit Coins of foreign Realms, being current within 
this Realm, it is enacted, 

© That all and every Perſon or Perſons that 
© ſhall, at any Time after the ſaid twentieth 
© Day of January, be accus'd and impeached of 
© any of the Offences contained and provided 
© for in this Statute , or if any other Offences 
© concerning the Impairing, Counterfeiting, or 
« Forging of any Coin current within this Realm, 
© ſhall and may be indicted, arraigned, tried, 
convicted or attainted, by ſuch like Evidence, 
and in fuch Manner and Forms, as hath been 

© uſed and accuſtom'd within this Realm, at 
© any Time before the firſt Year of the Reign 
© of our late Sovereign Lord King Edward VI. 
Any Statute, Cuſtom, Law, or Uſage, to the 
.© contrary thereof, in any wiſe notwithſtanding. 
© 1825. 8 NM. . 11. $8.3, 

24. In an Act 4 Fac. 1. cap. 1. for the ut- 
ter Abolition of all Memory of Hoſtility, and the 
Dependance thereof, between England and Scot- 
land; and for the repreſfſing of Occaſions of Di ſ- 
ad | orders, 


orders, and Diſorders in Time to come, t 
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here is 


this Clanſe : 
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© Be it therefore enacted by the Authority 
aforeſaid, That all Offences of Conjurations, 
Witchcraſt, and dealing with evil and wicked 
Spirits, Murder, Manſlaughter, felonious Burn- 
ing of Houſes and Corn, Burglary, Robbing 
of Houſes by Day, Robbery, Theft, the de- 
teſtable Vice of Buggery, committed with Man- 
kind or Beaſt, and Rape, heretofore done and 
committed fince his Majeſty's Coming to the 
Crown of England, or hereafter to be done or 
committed by any of his Majeſty's natural- 
born Subjects of this Realm of England, or 
the Dominions of the ſame, within the Realm 


of Scotland, or the Dominions thereof, and 


the Acceſſaries of and to the ſame, ſhall be 
from henceforth enquired of, heard and deter- 
mined before his Majeſty's Juſtices of Aſſize, 
or his Commiſſioners of Oyer and Terminer, or 
Gaol - delivery, being natural- born Subjects 


within the Realm of England, and none other, 


by good and lawful Men of the Counties of 
Cumberland, Northumberland, Weſtmoreland, or - 
any of the ſaid Counties, at the Election of 
the ſaid Juſtices of Aſſize, or Commiſſioners, 
in like Manner and Form, to all Intents and 
Purpoſes (the Alterations, hereafter in this 
Act expreſs'd, only excepted) as if ſuch Of- 
fences had been done and committed within 
the ſame Shire where they ſhall be ſo enquir'd. 
of, heard and determined, as aforeſaid. vr 
© At all which Trials, for the better Diſcovery 
of the Truth, and for the better Information 
of the Conſciences of the Jury and Juſtices, 
there ſhall be allowed unto the Party fo ar- 
raigned, the Benefit 2 ſuch Witneſſes ang ns 
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be examined upon Oath, that can be produced 
5 for his Ca © Clearing and Juſtification, ' as 
- hereafter in this Act are permitted and allowed. 
$ 4 Fac. 1. c. 1. Sect. 26. 
25. A Conſpiracy to levy War, held to be E. 
yidence of Compaſſing the King's Death; and 
a Conſpiracy to depoſe, impriſon, or compel 
im to yield to any Demands by Force, Ec, 
State = 1 Vol. 351. 4 Vol. 137, 178, 182. 3 Vol. 


095 
7 26. 6 And i in an Indictment for Compaſſing the 
King s Death, where Words are laid as an Overt- 
Act of High Treaſon, it was held ſufficient to 
prove the Subſtance and Effect of the Words 
laid in the Indictment, and not the very Words. 
2 Vol. 73. 3 Vol. 224. But this Reſolution ſnislls 
the Violence of thoſe Times. 
27. So publiſhing a treaſonable Libel held Evi- 
| dence of Compaſſing the King's Death. hid. N 
7 Vol. 189. | 
28. So Letters were produced and read as E- 
vidence of Compaſſing the King's Death ; the 
Subſtance whereof only was laid in the Indict- 
nent. 2 Fol. 86. 
29. And other Words, beſides thoſe laid in the 
Indictment, were admitted to de proved, Sc. 
bid 3 Vol. 222. | 
30. And a Copy of a Paper was admitted to 
be read in Evidence, tho* not examined by the 
Original. 1 Fol. 210. See hereafter Chap. 5. of 
written Evidence, and Chap. 12. of Evidence in 
Pleas of of the Crown. 
31. Altho' the Lord Chief Juſtice Bridgeman, 
ſome others of the Judges were of Opinion, 
thoſe Words of two Witneſſes in Caſe of 


bor 
15 h Treaſon were repealed by the Kat. 1 & 2 


15 M. c. 10. which enacts, That all 'T eber 
" Aa 
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© for Treaſons be according to the Courſe of 
< Common Law; and at Common Law one Wit. 
© neſs is ſufficient for a Jury; (tho' Co. Pl. Cor. 
and ſome other Books are againſt this Opinion ; ) 

et they all agreed, That if that Law for two 
Wirne es be in Force, yet the ſame two Wit» 
neſſes that are to the Indictment may be alſo 
Witneſſes at the Trial; and the Law doth ne 
require two to the Finding the Indictment, pat | 
two others at the Trial. Kelynge 18. But ſee 
now the Sat. 7 M. 3. poſt, p. 26. 

32. The Queſtion, Whether at this Day there 
needs two Witneſſes to convict. a Man of High 
Treaſon hath grown only upon the Opinion ot 
Co. PI. Cor. 25, 26. where amongſt other 'Things he 
delivers an Opinion, that at the Common Law - 
two Witneſſes are needful in Caſes of Treaſon, 
and cites many Books in the Margin; but none 
of them warrant any. ſuch Opinion; and there 
are many Things in his poſthumous Books, eſpe» 
cially in his Pleas of the Crown concerning Treas 
ſons, and in his Furiſdi4ion of Courts concerning 
Parliaments, which lie under a Suſpicion, whe» 
ther they received no Alteration, they comi 

out in the Time of that which is called the Long 
Parliament; but certain it is there are many Er- 
rors in thoſe Places; but as to the main Que» 
ſtion, it ſeemeth to me (i. e. to Judge Keeling) 
very plain by the expreſs Words of the Statute 
of 1 Ea. 6. cap. 12. That at the Common Law 
one Witneſs was ſufficient in High, Treaſon ; 
for the Words of the Statute are, No Perſon af» 
ter the firſt Day of February, then next enſuing, 
ſhould be indifed, convicted, &c. for any Offence 
of Treaſon, &c. unleſs ſuch Offenders be accuſed by 
tuo ſufficient Witneſſes ; which proveth ſtrongly; 
as I think, that before that Time one Witneſs 
was enough; and in all Caſes at Common Law, 
C4: Proof 
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Proof by one Witneſs is ſufficient, and no Au- 
thority that I can find in any Book is otherwiſe, 
fo that I take the Neceſſity of two Witneſſes 
was introduced by 1 Ed. 6. and then the Force of 
that Statute is taken away by 1 2 P. N. 
g. 10, which, tho? it were in the general a Law 
which expired with that Queen, being made for 
Preſervation of her Perſon ; yer that Clauſe in 
chat Statute, That Trials for Treaſon ſhall be ac- 
cording to the Courſe of Common Law, is a perpe- 
tual Clauſe, and reſtoreth the Common Law as 
it was before the Stat. 1 Ed. 6. and the Stat. 13 
ZP. AI. c. 11. which is the next Chapter con- 
cerning Treaſons in counterfeiting Money, faith, 
That the Offenders ſhall be indicted, convicted 
and attainted by ſuch like Evidence, and in ſuch 
Manner as they might have been before the firſt 
Year of the late King Edward VI. which points 
expreſsly to the Time when two Witneſſes were 
required; and which by this Statute appeareth 
not to be at the Common Law. Kelynge, p. 49. 
33. It was reſolved, That if any Overt-Act, 
tending to the Compaſſing the King's Death, be 
Jaid in the Indictment, that then any other Act 
which tends to the Compaſſing the King's Death, 
may be given in Evidence together with that 
which is laid in the Indictment. Kelynge 8. 
34. All the Judges agreed, That if a Conſpi- 
rator be examin'd before a Privy Counſellor or 
uſtice of Peace, and upon his Examination, 
without Torture, confeſs the Treaſon , if after 
" at his Trial he deny it, wo I itneſſes to prove 
the Confeſſion are good Evidence againſt him that 
made the Confeſſion at his Examination aforeſaid ; 
and in that Caſe there needs no Witneſſes to ove 
him guilty of the Treaſon, for that Confeffion 
puts it out of the Statute, which requires two 
54:4 ; „ MY Wige 
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Witneſſes to prove the Treaſon, unleſs the Party 
ſhall, without Torture, confeſs the ſame ; and 
the Confeſſion there ſpoken of, is not meant a 
Confeſſion before the Judges at his Trial, but a 
Confeſſion upon his Examination: (&) But ſuch 
Confeſſion ſo proved, is only Evidence againſt the 
Party himſelf, who made the Confeſſion, but 
cannot be made Uſe of as Evidence againſt o- 
thers, whom, on his Examination, he confeſſed 
to be Accomplices in the Treaſon. Kelynge 18. 

35. The Examination of the Priſoner himſelf 
(if not on Oath) may be read as Evidence againſt 
him; but the Examination of others (tho? on 
Oath) ought not to be read, if they can be pro- 
duced Viva voce. St. Tr. 1 Vol. 169, 580. 2 Vol. 575. 

36. For the Examination of a Witneſs ought 
not to be read where the Witneſs himſelf may 
be produced. 1 Vol. 302, 318. Sed vide contra 
Ibid. 26, 43, 87, 100, 137; 3 Vol. 54. 4 Vol. 63 or 

363. See Depoſitions of a fick Perſon abſent, read. 

1 Vol. 255, 227. | * 
3. If a Witneſs going to Sea be by Rule of 
Court examin'd on Interrogatories before a Judge, 
and the Trial come on before he is gone, his De- 
poſition ſhall not be read; but he muſt appear, Sc. 
for the Rule was made on a Suppoſal of big Ab- 
ſence, Sc. 2 Salk. 691. Vide poſt, p. 31m. 

38. All the Judges agreed, That a Confeſſion 
upon Examination before a Privy Counſellor, - 
tho' he be not a Juſtice of Peace, is a Confeſ- 
ſion within the Meaning of the Statute ; and 
the rather, as my Lord Bridgeman ſaid, becauſe 
Juſtices of the Peace were not enabled to take 
Examinations before the Stat. 1 2 P. M. c. 13. 
Kelynge, p. 19. 

39. To ſay Truth, we never read in any Act 
of Parliament, antient Author, Book -Caſe, or 

Record, 
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Record, that in Criminal Caſes, the Party accu- 
ſed ſhould not have two Witneſſes ſworn againſt 
him; and therefore there is not ſo much as Scin- 
tilla yang againſt it. Co. 3 Inft. 79. But Note; 

. By an Act 7 W. 3. cap. 3. for the Re- 
gulating of Trials in Caſes of Treaſon and Al pri- 

Treaſon, tis enacted, 

That all Perſons proſecuted for High Trea- 
© ſon or Miſpriſion of Treaſon, ſhall be admit- 
© ted to make any Proof that he or they can 
© produce, by lawful Witneſs or Witneſſes ; who 
© ſhall then be upon Oath for his or their juſt 
5s Defences in that Behalf. 7 V z. c. 3. Sed, 1. 

41. © And it is further enacted, That from and 
E after. the ſaid twenty-fifth of March, in the 
© Year of our Lord 1696, no Perſon or Perſons 
c whatſoever ſhall be indicted, tried or attainted 
© of High Treaſon, whereby any Corruption of 
© Blood may, or ſhall be made, to any ſuch Of. 
c fender or Offenders, or of Miſpriſion of ſuch 
© Treaſon, but by and upon the Oaths and 
© Teſtimony of two lawful Witneſſes, either both 
© of them to the ſame Overt-Act, or one of 
© them to one, and the other of them to an- 
© other Overt-Act of the ſame Treaſon, unleſs 
© the Party indicted and arraigned, or tried, 
© ſhall willingly, without Violence, in open Court, 
© confeſs the ſame, or ſhall ſtand mute, or re- 
© fuſe to plead; or in Caſes of High Treaſon, 
6 ſhall peremptorily challenge above the Number 
© of Thirty-five of the Jury ; any Law, Sta- 
© tute, or Uſage to the contrary notwithſtand- 
ing. 7 V z. c. 3. Sect. 2. 

. 42. And be it further enacted and declared by 
© the Authority aforeſaid, That if two or more 
© diſtinct T reaſons, of divers Heads or Kinds, 
8 . be alledged in u, Bill of Indi ment, one 

. ** 
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„ Witneſs produced to prove one of the "ſaid Na. 

s ſons, and another Witneſs produced to prove 
c another of the ſaid'Treaſons, ſhall not be deemed | 
5 or taken to be two Witneſſes'to the fame Trea- 
$ "No, within the Meaning of this Act. Sd. a; 

And that all and every Perſon and Perſons 
0 fo accuſed and indicted for any ſach Treaſon, 
© as aforeſaid, ſhall have tbe like Proceſs of the 
© Court where they ſhall be tricd, to compel their 
Witneſſes to appear for them at any ſuch Trial 
© or Trials, as is uſually granted to compel Wit- 
#F nefles to appear againſt them. Seck. ). 

© And be it further enacted, That no Evidence 
* ſhould be admitted or given, of any Overt- 
© that is not expreſly laid in the Inditment againſt . 
any Perſon or Perſons whatſoever. © 
Provided always that this Act, or any Thing 
therein contained, ſhall not any Ways extend to 
any Impeachment or other Proceedings in Par- 
liament, in any Kind whatſoever. 
© Provided alſo that this Act, or any Thing 
therein contained, ſnall not any Ways extend to 
an Indictment of High Treaſon, or to any Pro- 
ceedings thereupon, for counterfeiting his Ma- 
oy ng Coin, his Great Seal or Privy Seal, or 

is Sign Manual or Privy Signet. n W.3. c. 3. 

& SefF. 4, ), 8, 12 & 13. bo 
43. In an Act 1 Ann. Sefſ. 2. cap. 9. for the 
Puniſhment of Acceſſaries to Felonies and Re- 
ceivers of ftolen Goods, and to prevent wilful hurn- 
ing and deſtroying of Ships, there is this Clauſe. 

And be it further enacted by the Authority 
© aforeſaid, That from and after the twelfth of 
February 1102, all and every Perſon and Per- 
* ſons who ſhall be produced, or appear as Wit- 
© neſs or Witneſſes, on the Behalf of the Pri- 
c ſoner, upon any Trial for Treaſon or Felony, 


© before 
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© before he or ſhe be admitted to depoſe, or give 
6 any Manner of Evidence, ſhall firſt take an 
© Oath to depoſe the Truth, the whole Truth, 
© and nothing but the Truth, in ſuch Manner 
© as the Witneſſes for the Queen are by Law 
© obliged to do; and if convicted of any wil- 
© ful Perjury in ſuch Evidence, ſhall ſuffer all 
© the Puniſhments, Penalties, Forfeitures and 
© Diſabilities, which by any of the Laws and 
© Statutes of this Realm are, or may be, in- 
© flicted upon Perſons convicted of wilful Perjury. 
Anno primo Anne Reginæ, Seſſ 2. c. 9. Sett. 3. 

By Stat. 6 Geo. 1. c. 23. Sect. 6, . The Cer- 
tificate of the Clerk of Aſſize or of the Peace, 
is to be ſufficient Evidence of a Perſon's being 
convicted and order d to be tranſported, ſo as to 
make him guilty of Felony, ( /ans Clergy) if after 
found at Large in the Kingdom, Cc. See alſo 
Sat 10 Geo. 1. c. 4. ſeF.15. of Certificates to be 
allowed as a Proof of having taken the Oaths to 
the Government. 

44- By an Act 5 Elix. c. 9. for the Puniſhment 
15 ſuch Perſons as ſhall procure or commit any wii. 
Perjury, *tis provided, 
© 'That if any Perſon or Perſons, upon whom 
© any Proceſs out of any of the Courts of Re. 
© cord within this Realm, or Wales, ſhall be 
© ſerved to teſtify or depoſe concerning any 
© Cauſe or Matter, depending in any of the 
© ſame Courts; and having tendred unto him or 
© them, according to his or their Countenance 
© or Calling, ſuch reaſonable Sums of Money 
© for his or their Charges, as having Regard to 
© the Diſtance of the Places, are neceſſary to 
© be allowed in that Behalf, do not appear ac» 
© cording to the Tenor of the ſaid Proceſs, ha- 


© ving not a lawful or reaſonable Let or Impedi- 
© ment 
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5 metit to the Conttary, that then the 
© making Default, to loſe and forfeit for 
c ſuch Offence 10 J. and to yield ſuch further 
£ Recompence to the Party grieve as by the 
£ Diſcretion of the Judge he Court, 25 of 
£ which the ſaid * "Toed, ſhall de awarded, 
© according to the Loſs and Hindrance that the 
© Party which procured the ſaid Procefs ſhall 
© ſuſtain, by Reaſon of the N rance of 
© the ſaid Witneſs or Witneſſes ; the ſaid ſeve- 
© ral Sums to be recovered by the Party ſo _ 
© ved, againſt the Offender or Offenders, b 
© Action of Debt, Bill, Plaint or Information, 
6 jn any of the Queen's Majeſty's Courts of Re- 
© cord, in whic 0 no Wager of Law, Eſſoin, or 
C Protection ſhall be allow'd. 5 El. c. 9. Sect. 12. 
45. See the ſeveral Statutes touching ſtamping 
Apprentices Indentures, in Order to be given 
in Evidence, Sc. viz. Stat. 6 Geo. 1. cap. 11. 7 
Geo. 1. c. 20. 8 Geo. 1. c. 2. 10 Geo. 1. c. 2, Sc. 
46. He who has a Subpena to give Evidence, 
may have a Writ of Privilege, to protect him 
going and coming. 1 Ven. 11. Anonymus. | 
47. If a Witneſs, coming to teſtify in a cauſe 
in Middle ſex, be arreſted in London, by one know- 
ing the Cauſe, he hath no Remedy but by Ha- 
beas Corpus, to examine and deliver him there- 
by ; but if there be any Contempt by the Off- 
cer, c. an Attachment may afterward be a- 
warded againſt him; for they are as well to 
have Privilege as the Parties. 1 Keb, 223. 8 1 
develde verſus Lluellin. 
' 48. The Court was moved to diſcharge one 
Cullins, that was arreſted as he was attending 
the Court to give Teſtimony, as a Witneſs in a 
Cauſe, and for an Attachment againſt the Par- 
ties that did arreſt him. Germain Juſtice, abſente 
| Roll 


in 
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Roll Chief Juſtice. Take a Superſedeas, and let 
the Parties ſhew Cauſe why an Attachment ſhall 
not be granted againſt them that arreſted him. 
Style 395. Anonymus. | | ; 
49. Examination of Witneſſes cannot be by 
Conſent of the Parties before any Judge that is 
not of that Court, out of which the Cauſe went 
to the Aſſizes, by Twiſden and Fyſter ; becauſe 
the Depoſitions are not taken before him, as 
Judge of Aſſize, but as Judge of this Court: 
vm ra by Windham { But per Cur”, tho' one con- 
ſent to have a Letter read, yet the Jury, on 
Pain of Attaint, are not bourid to find it; there- 
fore it was agreed, That a Bill ſhould be exhi- 


fore a Judge by Depoſitions, as read the Affi- 
davit of a Perſon abſent: This is no more 
than the Law allows. 1 Keb. 36. Blake verſus 
P Age. | | | } 


* : o — 
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52. But the Law ſeems to be now ſettled, 
that the Affidavit or Depoſition of a Perſon ab- 
ſent cannot be read in Evidence to a Jury, 3. e. 
if the Witneſs himſelf can be produced in Per- 
Jon. Vide ante. F 1 300 
33. But in the Caſe of a dangerous Sickneſs, 
or Death, it ſeemeth reaſonable to admit the De- 
poſition or Affidavit of ſuch abſent Perſon as Es 
vidence. Vide ante, and poſt, Chap. 5. oY 
54. The Defendant prayed the Trial might 
be ſtayed, on Suggeſtion that his material Wit 
neſſes were Mariners, and now going to Sea 
with the Fleet, and would not be ready till M- 
chaelmas-Term next. The Court agreed to exa- 
mine the Witneſſes by Conſent of Parties before 
the Chief Juſtice, the 'Trial being to be before 
him; and that the Plaintiff, if he will, may 
croſs-examine them. 2 Keb. 13. Pl. 32. Catlin 
verſus Pidgeon. Vide ante, p. 25. | 3 
55. A Priſoner may not call Witneſſes to diſ- 
prove what his own Witneſſes have ſworn. Kart 
Tri. 2 Vol. 164. And note; This Rule of late has 
been extended to Civil Caſes. Sed Quere. 
56. What was done at another Trial, cannot 
be given in Evidence till the Record of the 
Trial is produced.” 3 Pol. 326. 9 
57. Where the Record of the Conviction of 
an Accomplice ſhall be read in Evidence or not. 
3 Vol. 155. . == 3 
38. The Court refuſed to examine Witneſſes, 
whether they were indicted at the Suit of the 
Defendant for Forcible Entry, but they muſt 
ſhew the Indictment: But by Aleyne they may 
be asked at large, whether there were no Suits 
or Differences betwixt them. 1 Keb. 20g. The 
King verſus Field. | * 


+ 59. Ke- 
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_ $9. Kelynge conceived it no Evidence to ſwear 
what 75 S. (not concerned, but as Witneſs in the 
Suit) laid, becauſe J. S. was not on his Oath when 
he ſaid it. Sed Cur contra: That it is good Evi- 
dence; and on Denial in another Trial in Court 
dy 7. &. the Credit is left to the Jury. 1 Keb. 
7754. l. 53. Rutter v. Hebden : Vet Keeling's O- 
pinion ſeems moſt juſt. 
60. Evidence given at a former Trial, and be- 
tween other Parties, Cc. is not Evidence in an- 


other Trial, Sc. See Kate Tr. 2 Pol. 354, 3804 


385. | » 9 * | #z ; 
61. No Evidence ought to be given of what 
an Accomplice has ſaid, eſpecially if not in the 
ſame Indictment. id. 2 Vol. 436. But note; 
one indicted for the ſame Crime cannot be a Wit« 
neſs. Ibid. 2 Vol. 610. | 
62. Let a Priſoner may bring Evidence to 
prove the Witneſs gave a different Teſtimony be- 
fore a Juſtice of Peace, or at another Trial: 
But the Court will not command the Depoſition 
taken before the Juſtice to be produced for him 
to make Uſe of. 2 Pol. 578. 8 
63. Let the Examination of a Witneſs be- 
fore a Juſtice of the Peace, was read on Behalf 
of the Priſoner, 4. e. to fee if it agreed with his 
Evidence given in Court. 2 Vol. 396. and ſee 
3 Vol. 668. Such an Examination was read a- 
gainſt a Priſoner : Quere legem. Fon 
64. Perſons indicted of the ſame Fact, and 
acquitted, are good Witneſſes for others charged 
with the ſame Crime. 2 Pol. 147. . 
65. And 'tis held, That Accomplices may be 
Witneſſes in Treaſon. (though they confeſs their 
Guilt) if they are not indicted of the ſame 
Fact. See 1 Vol. 59. 2 Vol. 492, 610. 3 Vol. 117, 
136. 4 Vl, 10, 26. | 
3 . 28 66. In 
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66. In an Appeal Iſſue being taken, whether 
commorant at Greenwich or Modlwich, the Ap- 
pellee offered to prove, that he had been indi- 
ed by that Addition, and had pleaded to the Fe- 
lony : But per Cur', it cannot 'be ; for the Evi- 
dence for or againſt the Parties on the Indict- 
ment, is not Evidence now, no more than Evi- 
dence on Indictment of Treſpaſs is Evidence 
in an Action of Treſpaſs; nor would they 
ſuffer the Appellee to give in Evidence what 
was given in Evidence on the Indictment by onè 
now dead; contrary to the Opinion of Twiſden 
and to the Practice in other Cafes : Nor would 
they allow the Evidence given fot the Party on 
the Indictment without Oath, 2 Sid. 234. Sam 
ſon verſus Tothill, PF 
67. Sir John Jackſon was convicted on an Tris 
formation for preventing of Evidence to be gi- 
ven on an Indictment of Perjury againſt Fick 
and Holt, who had been Witneſſes for Sir J. J. He 


* 


arreſted ſome Witneſſes, and gave Money to & 


thers, and fo they were acquitted , he was fin'd 


One thouſand Marks, One Month's Impriſon- 
ment, and bound to his Good Behaviour for 
Twelve Months. Hill. 1663. B. R. T. per Pais 
164. Vide poſt. Na | "CER 
68. No Evidence of Simony ſhall be given, 
unleſs the Party ſuppoſed to be guilty of ir be 
then living, or were in his Life-tinie convicte 
of the ſaid Simony at Common Law, or in 
ſome Eccleſiaſtical Court. 11 & M. cap. 16. 
Sect. 2. | | 
69. Teftes non poſſunt Teftifitare negativ?, ſed 
affirmative. 4 Inſt. 279. 
Jo. Index non poteſt eſſe Teſtis in propria cauſa. 


Ibid, | 
D 71. i- 
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71. Teftibus deponentibus in pari numero, dig- 
nioribus eſt credendum. Ibid. 

"2. Allegans contraria non eft audiendus, ve- 
rum nom toto vero continens eſt falſum nec vero nec 
falſo. Ibid. | | 

n3. Juramentum eft indiviſibile, & not eſt ad- 
my m in parte verum, & in parte falſum. 

bi : +008 
74. Allegans ſuam turpitudinem non eſt audien- 


dus. Ibid. 


75. Tusjurandum inter alios factum nec nocere 
nec prodeſſe debet. Ibid. | 
4 76. Facultas probationum non eſt anguſtanda. 
id. | 
77. Plus valet unus oculatus Teſtis quam auri- 
ti decem. Ibid. | | | 
78. Vox Simplex nec probationem facit nec præ- 
fumptionem inducit. Tbid. 
79. De Crimine in Lupanari commiſſo, Lupanares 
Teſtes eſſes poſſunt. Ibid. 
30. Qui prodit in ſcenam (i. e. ad Teftificandum) 
mercedis ergò infamis e. Ibid. 
Lash, A good Witneſs ſhould ſay from his 
Heart, Non ſum Dofus nec iuſtructus (ad Teſtifi- 
candum) nec curo de victoria modo miniſtretur 
* i. e. I am neither taught or inſtructed 
giving my Teſtimony; nor do I care who has 
the Victory, but only that Juſtice be done to 
both Parties. 1bid. f | 


' CHAP, 
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CHAP; III. | 
Of Witneſſes that are infumous. 


1. A TO Witneſs ſhall be afpers'd (with Infathy) 
without Proof. See State Tri. 2 Vol: 109 
318, 419, 512. 1 
2. Nor ſhall any particular Crime be proved 
againſt a Witneſs, except the Record of his Con- 
viction be produced. 3 Vol. 163, 326. | 
3. Nor ſhall any one be permitted to ſwear 
that he was ſuborn'd and perjured, &c, (his In- 
famy excludes his Oath). Ibid. 332. TRY 
4. And where the Record of the Conviction 
of an Accomplice may be read or not. Jbid: 155, 
FJ. If a Perſon is infamous, he ſhall not be 
ſworn either as a Juror or as a Witneſs ;' for 
Example; If he be attainted of a falſe Vers 
dict, or of a Conſpiracy at the Suit of the King, 
or convicted of Perjury, or of a Pramunire, or 
of Forgery upon the Statute of 5 El. c. 14. (and 
not upon the Statufe of 1 H. 5. c. 3.) or convict 
of Felony, of has by Judgment loſt his Ears, 
or ſtood upon the Pillory or Tumbrel, or been 
fligmaticus branded, or the like, whereby he bes 
comes infamous for ſome Offences ; que ſunt 
minoris culpe, ſunt majoris infamie. If a Cham- 
pion in a Writ of Right become Recreant of 
Coward, he thereby loſeth /iberam Legem, and 
becometh infamous, and cannot be a Witneſs ; * 
for regularly he that loſeth Itberam Legem be- 
comes infamous, and can be no Witneſs: Or if 
the Witneſs be an Infidel, or aon ſane Memoriæ, 
or not of Diſcretion, or a Party intereſted, or 
the like. But oftentimes a Man may be chal- 
lenged to be of a Jury, that cannot be chal- 
1 lenged 


36 The Law of Evidence. 


lenged to be a Witneſs ; and therefore, tho' the 
Witneſs be of the neareſt Alliance, or Kindred, 
or of Counſel, or Tenant or Servant to either 
Party, (or any other Exception that maketh him 
not infamous, or to want Underſtanding, or 


Diſcretion, or a Party in Intereſt) though it be 


proved true, (O,) it ſhall not hinder his giving 
Evidence. But he ſhall be ſworn, and his Credit 
upon the Exceptions taken againſt him left to 
thoſe of the Jury, who are 'Triers of the Fact, 
inſomuch as ſome Books have ſaid, That though 


the Witneſs named in the Deed be named a Diſ- 


ſeiſor in the Writ, yet he ſhall be ſworn as a 
Witneſs to the Deed. A Witneſs amongſt others 
mamed in a Deed was outlawed, and no Proceſs 
awarded againſt him by the Statute, yet allowed, 
tho' he was extra Legem, and an outlawed Perſon 


cannot be an Auditor. And the Court in ſome 


Books have ſaid, That they have not ſeen Wit- 
neſſes challenged ; which is regularly to be under- 
ſtood with the Limitations aboveſaid; but ſuch 
as are returned to be of a Jury, are to be chal- 
lenged for the Cauſes aforeſaid, for Outlawry, 
and divers other Cauſes, (for which a Witneſs 
cannot be challenged,) and ſuch Proceſs againſt 
Witneſſes is now vaniſhed. But ſeeing the Witneſſes 
named in a Deed ſhall be joined-to the Inqueſt, 


and ſhall in ſome Sort join alſo in the Verdict, 
(in which Caſe, if the Jury and Witneſſes find 
the Deed that is denied to be the Deed of the 
Party, the adverſe Party is barr'd of his Attaint, 
| becauſe there is more than Twelve that affirm the 


Verdict,) it is Reaſon that in that Caſe of join- 
ing, ſuch Exception ſhall be taken againſt the 


- Witneſs as againſt one of the Jury, becauſe he 
is in the Nature of a Juror. And therefore to 
put one Example; If he be outlawed in a Per- 


ſonal 
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ſonal Action, he cannot be joined to the Jury; 
but yet that is no Exception againſt him, to ex- 
clude him to be ſworn as a Witneſs to the Jury. 
And the Reaſon of all this is, For that if he 
with others ſhould join in Verdict with the Jury 
in Affirmance of the Deed, the Party ſhould be 
barred of his Attaint. But note; There muſt be 
more than one Witneſs, that ſhall be joined to 
the Inqueſt. And albeit they join with the Jury 
and find it not his Deed, notwithſtanding this 
Joining, the Party ſhall have his Attaint; for it 
is a Maxim in Law, That Witneſſes cannot teſti- 
fy a Negative but an Affirmative. And if one 
of the Witneſſes named in the Deed be one of 
the Panel, he ſhall be put out of the Panel, and 
all theſe Secrets of Law do notably appear in our 
Books. To ſhut up this Point it is to be known, 
That when a Trial is by Witneſſes, regularly 
the Affirmative ought to be proved by two or 
three Witneſſes; as to prove a Summons of 
the Tenant, or the Challenge of a Juror, or the 
like. But when the Trial is by Verdict of twelve 
Men, there the Judgment is not given upon Wit- 
neſſes, or other Kind of Evidences; but upon 
the Verdict, and upon ſuch Evidence. as is gi- 
ven to the Jury they give their Verdict. Co 
Lit. 6. b. .. 34 ; 

6. Men that are ſo branded with Infamy, that 
they cannot be Jurors, cannot be Witnefles ; yet 
per Glyn Chief Juſtice, and Newdigate Juſtice, 
1657. B. R. Conviction of Common Barratry hin- 
ders not from being a Witneſs ; but Maynard 
Serjeant held ſtrongly againſt it. T. per Pais 160. 

7. Note; In the Caſe of The King verſ. Ford, 
2 Salk. 690. Twas argued that a bare Conviction 
of Perjury would take away one's Evidence, be- 
cauſe *tis an infamous Crime; not ſo of Barratry, 

| D 3 which 


| 
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which was not of an infamous Nature, without 
an infamous Puniſhment were inflicted, as the 
Pillory, Sc. But the Court held contra; and 
that it was not the Nature of the Puniſhment, 
but the Nature of the Crime, and the Con- 
viction thereof that created the Infamy: And 
Holt Chief Juſtice, if one be convicted of 
erjury on the Statute, he cannot be reſtored to 
his Credit by the King's Pardon; for by the Sta- 
tute, tis Part of n that he be infa- 
mous, and loſe his Credit, Sc. but he may be 
reſtored to his Credit by a Statute- Pardon: But 
in Indictments of Perjury at Common Law, the 
Infamy is only the Conſequence of the Judg- 
ment ; and therefore the King's Pardon in ſuch 
Caſes reſtores the Party to his Credit. Vide poſt, 
cap. 8. 2 Salk. 514. | 
- 8. At Lent Aſſizes Suffolk 165y. St. John Chief 
uſtice of C. B. would not allow one that had been 
whipp'd for Petty Larceny to be a Witneſs. But 
Earl Serjeant ſaid, they ought to be ſtigmatized 
that are difabled from being Witneſſes. hid. 
9. By Rolle Chief Juſtice, one that has been 
burn'd in the Hand for Felony, may notwith- 
ſtanding be a Witneſs in a Cauſe ; for he is in a 
Capacity to purchaſe Lands, and his Fault is 
purged by his Puniſhment. Style 388. Anony» 
ans. | 
10. In the Star-Chamber, Exception was ta- 
ken to one of the Witneſſes, vis. Dr. Spicer, 
becauſe he had ſtolen Plate, and had been par- 
doned for it. But notwithſtanding the Excep- 
tion, the Court did allow of the Teſtimony of 
the faid Dr. Spicer, Note; It did not appear in 
the Caſe of Fines, the principal Caſe, whether 
the Pardon, by which Dr. Spicer was pardoned, 
were 4a General Pardon, or whether it voy a 
* 2 artly 
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Particular and Special Pardon. Godb. 288. | Sir 


* * 


Henry Fines Caſe. 2 E 

11. In a Prohibition upon a ſuppoſed Modus 
Decimandi, Lelverton Solicitor, moved the Court 
for a Conſultation to be granted, for that the 
Plaintiff in the Prohibition had nor ſufficiently 
proved his Suggeſtion, the ſame being only pro- 
ved by two Perſons, which were both of them 
attainted of Felony, and ſo could be no good 
and ſufficient Witneſſes in the Law, Coke Chief 
Tuſtice, It appears by 11 Her. 4. fel. 41. b. that 
if one be attainted of Felony, and pardoned, he 
ſhall not after be ſworn of a Jury, for that he is 
not probus & legalis Homo, for Pana mori poteſt, 
culpa perennis erit ; and therefore ſuch a one 
ſhall not be ſworn of an Inqueſt : And this is a 
good Challenge to a 2 returned to ſerve, 
That he hath been before attainted of Felony; 
and though pardoned for the ſame, yet he is not 
a fit Perſon to ſerve on a Jury, nor yet to be an 
indifferent Witneſs; and by the ſame Reaſon, 
the Teſtimony of ſuch a one for a Witneſs in 
all Caſes, is to be rejected, and upon the fame 
Reaſon, I will not take the Teſtimony of a Re- 
cuſant convict for a Witneſs : For by the Sta- 
tute of 3 Fac. c. 5. a Popiſh Recuſant being con- 
vict of the fame, is to be excommunicated, and 
ſo to be taken as an excommunicated Perſon 
and in this principal Caſe, upon Examination 1 
was found, that the two Witneſſes, which proved 
the Suggeſtion for the Prohibition, had been at- 
tainted of Felony ;. and therefore by the Rule of 
the Court, the Prohibition was difallowed (the 
Suggeſtion being unduly proved) and a Cons 
ſultation was granted. 2 Bul. 154. Brown vers 
ſus Craſbaw. i SA. PR. 


D4 tz. Elizes 
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12. Elizabeth Celier was tried at the Bar, up- 
on an Indictment for High Treaſon. Upon Not 
guilty pleaded, there was one Perſon who came 
Againſt her as a Witneſs, who was the then Pro- 
Jecutor Thomas Dangerficld, againſt whoſe Evi- 
dence the Priſoner excepted, for that he had 
en ſeveral Times convifted of Cheating, and 
ad been ſet upon the Pillory, and had been 
whipped, and was of very little Credit, and 
then he would have produced a Pardon of theſe 
Offences ; but ſhe produced a Copy of a Con- 
viction of a Felony, for which he was burnt in 
the Hand, which was out of that Pardon ; and 
alſo an Outlawry for another Felony, which was 
likewiſe out of that Pardon; and ſo his Teſti» 
mony was ſet aſide. And it was debated, That 
admit a Witneſs be convicted of Felony, and af- 
terwards pardoned, whether he ſhall be thereby 
reſtored to be a good Witneſs ? And my Lord 
Chief Juſtice Scroggs and my ſelf were of Opi- 
nion, That he could not, becauſe the Pardon 
doth take away the Puniſhment due to his Of- 
fence, but cannot reſtore the Perſon to his Re- 
putation ; and of that Opinion was Juſtice N- 
chols in Cuddington and Wilkin's Caſe, Mo. $72, 
ph. 1213. But my Brother Jones and Dolben con- 
tra, and ſo afterwards did I conceive ; for in 
the Caſe of Cuddington and Wilkins, as *tis re- 
ported in Hobart, tis ſaid, That the Pardon takes 
away not only pœnam but reatum, Another Que- 
| ſton was ſtated, viz. Whether a Man convicted 
gnc burnt in the Hand be ſtigmatick as to his 
corar ag 2 And Jones held that he was not, 
becauſe the Burning in the Hand is no Part of 
his Judgment, and is by 4 Hen. 7. c. 13. only to 
notify to the Judge that he had his Clergy be- 
fore. 5 . 50. a. Biggin's Caſe, But I have exa- 
| | mined 
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mined that Caſe, and do find that no Judg. 
ment was given therein, but compounded, as *ris 
reported both by 3 Cro. 682. and Moo. 571. ph 
582. and Croke ſays, there were two Judges a» 
gainſt two, and Moo. ſays it was agreed, the 
King could not pardon the Burning of the Hand 
in an Appeal. And in Truth it feems to me to 
be Part of the Judgment; for the Entry is, [deo 
confideratum eſt quod le Offender cauterizetur in 
manu ſua leva, Raſt. Ent. 1. b. C. 56. a. But 
upon the whole Matter it appears by Heſfous 
Caſe cited in Foxlzy's Caſe, 5 Co. 110. 4. that the 
Burning of the Hand is (by Virtue of 18 EIL. 
c. 6. which ſays, he ſhall be forthwith enlarged,) 
in Nature of a Pardon, and the Priſoner is 
thereby cleared from the Offence, and conſe- 
quently he is a good Witneſs, and not ſtigma- 
tick. Sec Hob. 292. Sarl verſus Milliams. Raym. 
369. Rex verſus Culier. OY ve 
* 13. The Earl of Caſtlemain was indicted for 
High Treaſon, and there were only two Wit- 
neſſes who offered materially to depoſe againſt 
him, and they did depoſe very poſitively, as to 
his attempting to procure ſome to kill the King; 
the Witneſſes were one Dr. Titus Oates, and one 
Thomas Dangerfield. Upon the Evidence of Pan- 
gerfield, who had been found guilty upon ſeve- 
ral Indictments, one of Felony, for which he 
had his Clergy, and was burnt in the Hand ; 
upon other Indictments he had been ſet upon the 
Pillory for cheating, but had obrained his Par- 
don under the Great Seal for all the ſaid Of- 
fences ; a 8 ariſe, Whether he might 
be a Witneſs? and thereupon the Priſoner did 
deſire to have Counſel aſſigned him; and it was 
granted; and Mr. Daniel, one of his Counſel, 
prged, That Dargerfie/d ought not to be a 1 

5 neſs, 
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verſus The Earl of Caſtlemain. 
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neſs, for that he was blemiſhed, and the Pardon 
had not reſtored him to his Teſtimony ; and 
cited 2 Brownl. 47. where it is ſaid, That the 
King pardoned a Man attaint for giving a falfe 


Verdict, yet he ſhall not be at another Time im- 


panelled upon any Jury ; for though the Puniſh» 
ment was pardoned, yet the Guilt remains. 2 Bu, 
x54. Brown verſ. Craſhaw. In a Prohibition the 
Suggeſtion was proved only by two Perſons at- 
tainted of Felony, And Coke Chief Juſtice cited, 
Hill. 11 H. 9. 41. b. pl. J. That if a Man be at- 
tainted of Felony and pardoned, he ſhall not 
afterwards be ſworn upon a Jury, becauſe he is 
not probus Ed legalis homo. But the Court willing 
to be throughly ſatisfied, ſent me to the Court 
of Common Pleas, to know their Opinions in 
this Point. And the Judges there reſolved, That 
the Burning of the Hand was quaſi a Statute, 
Pardon as to the Felony ; and as to that he was 
a good Witneſs, and the Pardon made him a 
Witneſs as to the other Offences : But they 
id, That had he not been burnt in the Hand, 
the Pardon would not have reſtored him to his 
Credit again, becauſe in his Teſtimony the Peo- 
ple are concerned, and conſequently the Pardon 
will not deprive them of their Intereſt, and 
thereupon we allowed him to be a good Witneſs, 
And with the Opinion of the Judges of the 
Common Fleas, as to the Burning of the Hand, 
agree the Books of 5 Co. 110. 4. Heſtou's Caſe ; 
and Hob. 292 C 67. Cuddington and Wilkin's Caſe ; 
but Moo. 872. ſays, That Juſtice Nichols was of 
Opinion, That if the Plaintiff had been convict. 
ed, the Judgment would have been otherwiſe. 
And upon the whole Evidence, the Defendant 
was found Not guilty. Raym. 379. Dom Rex 


14. In 
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14. In Evidence upon an Information of Per. 
jury, it was obſerved, That one indicted of Per- 
jury may be a Witneſs in the ſame Point, upon 
Trial betwixt others till Conviction ; as Sir BA. 
ward PowelPs Caſe, 1 Keb. 289. Rex verſus 
Dawſon. x 

15. A Pardon of Felony, tho* after the Burn- 
ing of the Hand, makes one a Witneſs, not ſa 
of Perjury. 1 Ven. 349. Anonymus. 

16. Ar the Trial of a Priſoner, he took Ex- 
ception againſt the Witneſs againſt him, becauſe 
he had formerly been burnt in the Hand for Fe- 
lony : But the Chief Juſtice Kelynge, and Wylde 
Recorder, being preſent, held that to be no Ex- 
ception, .and in Civil Cauſes ſuch Perfons are 
frequently admitted for Witneſſes; and it dif- 
fers from Cutting off Ears, Standing in the Pil- 
lory, or other Stigmatizing, becauſe thoſe Puniſh- 
ments make the Perſon infamous, and ſo he is 
not allowed for a Witneſs : But Burning in the 
Hand does not ſo, becauſe it cometh in the Place 
of Purgation at Common Law, which ſuppoſeth 
he might not be guilty notwithſtanding the Ver- 
dict. And therefore at the Common Law, he 
that confeſs'd a Felony, could never be admitted 
to his Purgation ; for there could be no Pre- 
ſumption o Not guilty againſt his own Confeſ- 
ſion. Vid. Godb. 288. Kelynge 38. 

1. A Witneſs was convicted of Perjury, 
which by the Death of the Protector was kept 
from Judgment; and therefore twas no Excep- 
tion againſt his Teſtimony, which made the Plain- 
tiff 's Counſel offer it againſt his Credit after his 
Teſtimony given. Per Cur', This Verdict being 
nulled, it cannot now be given in Evidence ei- 
ther to diſable or diſparage his Reputation ; for 


it is but an Information, and muſt be proved 
de 


} 
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de novo by Witneſſes : But by Aleyn, had the 
Verdict been defective in Point of the Draw- 
ing, yet it might have been given in Evidence. 
Fitz verſus Smalbrook. 1 Keb. 134. Pl. 60. S. C. 
Ray. 32. * | 

18, Exception was taken to a Witneſs, that he 
was convicted of Perjury, and they offer'd a 
Copy of a Verdict, on which there was never 


any Judgment, in Oliver's Time. But the Court 


would not admit the Evidence, becauſe all is diſ- 
continued by the Alteration in the Government, 
But it was agreed that Evidence might be given 
Viva Voce, to prove him perjur d; the other Side, 
to eſtabliſh the Witneſs's Credit, produced a Par- 
don of the Perjury : But per Cur, that will not 
do, for it cannot reſtore him to his Credit. 2 $74, 


51. HWickes verſus Smallbrook. 


19. Crosby was indicted for High Treaſon, and 


at a Trial at Bar, Aaron Smith was ready to give 


Evidence againſt the Priſoner, when he produ- 


ced the Record of Smith's Conviction and Judg- 
ment to ſtand in the Pillory, and he had ſtood 
in it, which his Counſe] objected made him in- 
famous, and diſabled him to be a Witneſs. Ward, 
Attorney General: This does not take away his 
Evidence; the Cauſe, for which he was convict- 
ed, was only giving Inſtructions to Srephen Col- 
lege, to be uſed by him upon his Trial; but there 
was no Publication of them, and it was not a 
Cauſe that deſerved the Pillory. Holt Ch. Juſt. 


The Cauſe is not material, if the Court had a 


N ; if he ſtood on the Pillory, and ſuf- 
r'd an infamous Puniſhment, the Queſtion is, 
If he be a good Evidence? Trevor, Solicitor Ge- 
neral: "Tis not the Putting in the Pillory, but 
the Fact for which he was convicted, takes away 
his Evidence, as Perjury, and not a Libel only, 

N as 


— 
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as here. Holt Chief Juſtice: Tis the infamous 
Puniſhment, and not the Cauſe: () If one is con- 
victed of Perjury, and ſtands in the Pillory for 
it; if he gets a Patent of Pardon, it does not 
reſtore him to his Liberam Legem: Here has been 
a General Pardon. The Pardon does not. revive 
his old Credit, but it gives him a new one. If 
one attainted of Treaſon. is - pardoned, it makes 
him a good Witneſs, tho* before the Pardon he 
could not be ſo ; but where a Man lies under a 
civil Diſability, without any Conviction, the King 
cannot pardon that ; but where there is a Con- 
viction for a criminal Offence, the King can pardon, 
tho? not to reſtore him, but to give him Credit 
for the Future: This is the ſame Diſability as is 
on a Judgment on Villenage or Attainder, and 
it is every Day's Practice to allow them to be 
Witneſſes after Pardon; the Diſability is as much 
a Conſequence on one as the other, and the Ge- 
neral Pardon diſchargeth the Offence. I will not 
give any Opinion now as to the firſt Point, whe- 
ther he had been a good Evidence without a 
Pardon; but I take it that the General Pardon 
makes him a good one, and has taken. off the 
Diſability ; for it not only takes away the Crime, 
but the Diſability too; & per Eyre Juſtice, he 
was allowed to give Evidence, but the Jury ac- 
quitted Crosby. 5 Mod. 15. Rex verſus Crosby. 

See 2 Salk. 689, 690. and 3 Lev. 426, 427. S. C. 
20. An Information for Perjury ſet forth, That 
the Defendant on giving a Leaſe and Releaſe in 
Evidence, dated 15 and 16 7uly 1681. executed 
at Albemarle-houſe, to which Mr. Stroud was a 
- Witneſs, ſwore, that Mr. Hroud was in the Mid- 
dle of July 1681, at Newnham, innuendo Newnham 
in Devonſhire ; whereas in Truth he was not at 
th Neunbam 
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Newtham aforeſaid ; a Verdict was fot the King: 
But Judgment was arreſted, and it was held, 

1. That Newnham was but an Individuum Vas 
gum without the Innuendo, and might be as well 


Newnbam in Middleſex as Newnham in Devon- 
Hire, or ſome far diſtant Place; and if Næun- 
bam was at the next Door, Mr. Stroud might be 
at Newnbam and at Albemarle-bouſe in Middleſex 
too, in the Middle of Fuly. 

2. That the Iunuendò could hot reſtrain the In- 
dividuum Vagum to Næeunbam in Devonſhire , for 
tis no Averment, but only in Nature of a Pre- 
dict : It may ſerve for an Explanation to point 
out or aſcertain where there is precedent Matter, 
but can never make a new Charge ; it may im- 
ply what is already expreſſed, but cannot add 
to, or enlarge or ctiange the Senſe of precedent 
Words : So here the Word Newnbam did not 
import Newnham in Devenſhire, ergo the Innuendo 
cannot inlarge the Importance of it. (See the 
Books there cited). | 

3. That a Man ought not to be drawn into a 
conſtructive Perjury, and that if the Matter of 
this Oath had been certain, it was (O;) material 

to the Iſſue, and ſufficient to be Perjury. And 
Holt Chief Juſtice denied Goldsb. 191. and held, 
That if a Man gives Evidence to the Credit of 
a Witneſs, tho' this be not the Iffue, it is yer 
Perjury. | | 

4. As to the Objection that this was an Infor- 
mation at Common Law, and not upon the Sta- 
tute, that makes no Difference as to the Cer- 
tainty of the Charge, for Perjury is no more in- 
famous now, than it was at Common Law; the 
Difference is only, That where A. is convicted 


on the Statute, tis Part of the Judgment to = 
2 di- 
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diſabled ; but if at Common Law, tis only 4 cone 
ſequential Difability ; and therefore the King in 
the later Caſe may pardon, and that will reſtore 
him to his Teſtimony ; tis otherwiſe in the for- 
mer Caſe, for there he muſt reverſe the Judg: 
ment, or he cannot be reſtored. _ The King ver 
Greepe, 2 Salk. 513. See Chap. 8. Numb. 36. The 
Caſe of The King and Ford. | 2 

21. Davis and Carter being convicted for for- 
ging a Bill under the Seal of the Bank of Eng- 
land, and having ſtood in the Pillory for it, were 
now brought up to the King's Bench, and prayed 
they might be turned over to the Marſbalſea, 
becauſe the Sheriff of London oppreſs d them in 
Neugate; where they were detained till they 
paid the Fine, Sc. and their own Affidavits were 
offer d to prove the Oppreſſion. Chief Juſtice: 
(See Co. Lit. 6. b. & Hale's Pl. Cor.) If a Man has 
had an infamous Judgment, and has ſtood in the 
Pillory for an Offence, which is contrary to the 
Faith, Credit and Truſt of Mankind, as For- 
gery is, he cannot be a Witneſs in any Cauſe. 
Hale ſaith, If he hath ftood on the Pillory, he 
cannot be a Witneſs ; but that is to be under- 
ftood for an infamous Judgment: But if a Man 
be convicted for a Libel, and has ſtood on the 
Pillory for it; yet perhaps he may be a Witnels, 
Shower: Canning, who was convicted for a Li- 
bel, and ſtood in the Pillory, was allowed to be 
a Witneſs before the Delegates, my Lord Chief 
Juſtice Treby, and other Judges being there 3 
and ſo Aaron Smith was an Evidence in Crosby's 
Caſe. Chief Juſtice : Aaron Smith was pardon- 
ed, and we gave no Opinion to this Point ; but, 
for my.Part, I don't underſtand the Nature of 
his Offence ; it was only for giving Stephen Col. 
lege Notes how to defend himfelf on his * 


* 
= 
\ on 
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n the principal Caſe the Affidavits were not 
read ; but the laſt Day of the 'Term, the Court 
order d the Sheriffs to return the Money which they 
had taken from them, and remanded them to 
— "fa 5 Mod. 74. The King verſus Davis & 
rter. | 


22. A Juror who is challeng'd for declaring 
before, what Verdict he will give; or for having 
given Counſel to one of the Parties, may not- 


withſtanding be ſworn as an Evidence ; other- 


Wiſe of him who is challenged for taking of Mo- 


ney, or the like, that goes to his Credit and 
Honeſty. Brook's General Jſſue, 65. 49 Af. 1. 
23. One outlawed ſhall not be called probus & 
legalis Homo. One attainted in an Attaint ſhall 
never be ſworn in any of the King's Courts ; 
and ſhall not wage his Law in Debt. 32 Hen. 6. 
32 & 43 H. 6. 55. ee e 

24. It was reſolved by all the Judges, That 


thoſe Priſoners who were equally culpable with 


the Reſt, may be made Uſe of as Witneſſes a- 
_ their Fellows, and they are lawful Accu- 
ers, or lawful Witneſſes within the Stat. 1 Ed. 
6. 12. 5&9 6 Ed. 6. c. 11. 1 Mar. 1. And ac- 
cordingly at the Trial of theſe Men, ſome of 
their Partners in the Treaſon were made Uſe of 
againſt the Reſt; for lawful Witneſſes within 
thoſe Statutes are ſuch as the Law alloweth; 
and the Law alloweth every one to be a Wit- 
neſs who is not convicted, or made infamous for 
ſome Crime: And if it were not ſo, all Trea- 
ſons would be ſafe ; and it would be impoſſible 
for one, who conſpires with never ſo many others, 
to make a Diſcovery to any Purpoſe. But the 
Lord Chief Baron Hale ſaid, Thar if one 'of 
theſe culpable Perſons be promiſed his Pardon, 
on Condition to give Evidence againſt the Reſt, 


che 1 aw of Evidence, 


becauſe he is bribed, by ſaving his Life, to be @ 

WieneGs.z, fo has he takes Bee _—_— | 
the Promiſe o Pardon is to him for diſcloſing | 

the Treaſon, and where it is for giving Evidence.” 

But ſome of the other Judges did not think ol 
i 


Promiſe of Pardon, if he gave Evidence, d 
diſable him; but they, all adviſed 


? * 


| . that no ſuch 
Promiſe ſhould be made, or any Threatnings 
uſed to them in Caſe they did not give full Evi 
dence. :iKelgwge 38: 
25. In Treſpaſs againſt ＋ one B. was admits 
ted to give. Evidence againſt him, though by his 
own Confeſſion. he was a. Joint-Treſpaſler, and 
by his Oath did caſt the Damages upon his Com- 
panion : And fg, freed himſelf in a Manner, - 
Clayt. its. Anonymus. „ 
26. De Crimine in Lupanari commiſſo, lupanares 
Teftes e poſſunt. 4 Inſt. 279. 204 as HM 
c Ihe Vendots, e Porticeps Criminis, as, 
allowed to be a Witness, on Information on 13 
2 14 Car. 2. c. 15. - Jones 155. Rex verſus 
Beni ſon. 8 3 

28. An Action on the Caſe againſt Gary, fof 
teſcuing a Perſon arreſted on mean Proceſs, at 
the Plaintiff's Suit: The Party reſcued appeat d; 


that diſables him to be 2 Witneſs againibothers, © _ 


and was ſworn as a Witneſs for the Defendanty © 


not being made Party to the Action: Which 
Holt Chief Juſtice hefitanter allowed, 7 
the Reaſon that he ſwore to charge himſelf, if 
by his Evidence he diſcharged the Defendant z 
but ſaid, it was what he never had ſeen before, 
atid that if the Defendant was guilty of the 
Reſcous; he could not but be Particeps Gini 
His i However, he was ſworn; and his Credit 
left with the Jury. 6 Mod. £11: Wilſon verſus 


Gary, | 
* 1 49. A 


Le is not a good 
prove roger Guilty or Not oy 
iracy. Paſ. 15 Fac, 1. B. K. per Or. 
fed: Caſe, 2 696. Pl. 2. 

30. If a Man on his Examination accuſe an- 
other of Piracy, and after he himſelf is at- 
| tainted of Piracy, and after being pricked in 
his Conſcience, ſends for that Party he accu- 
ſed, and acknowledges before Witneſſes that it 
was a falſe Accuſation, and by the Procurement 
of another Perſon ; yet this Confeſſion ſhall not 
be admitted to weaken the Evidence he gave 
* his Attainder, becauſe it was made by 

him after his Attainder. the». 15 Jac. 1. B. 5 
hor ly Caſe, per Cur' prot 
| ſeem'd to be of another Opinion 2 Rod. 4 686. 
Wy 


see hereafter Tilley's Caſe. What Proof 


ſhall be allowed, or not, to make one Now com- 
os. Caſes in Law and Equity, 1 Part 5p. _ 


eu Law bf enn. 2 
Is; 
"YA 
3 CHAP W. * 8 
Of Witheſſes that are intetelied 441 
. u ale lee n 2 
4. OTE; By Hb} Ot alc; bh 
N ap Bret 1 2 Wilen age 
the Title Fr the Fes, Th 4 Remainder rp 
cannot, for he hath a preſent Eſtate in the La 
but the Heirſhip of the Heir is a mere Colitis 
Kass, — A118 whete there is a Tenant in Tail; 
emainder in Tail, he in Remaindef cannot be 
a Witneſs concetnifi W Title of thoſe Lands; 
for he hath an Eftate therein, ſuch a$ it is, 
1 Salk. 283. wat 
2. A Wittiefs ought not to be examined h 
his Evidence tends to clear 6r dccuſe himſelf 
« Crime. See State Tri. 1 Vil. 326, 323. 2 
$19. 3 Vil. 224. 4V6. 31. Yet an Approver of 
an Accomplice may be a Witneſs till he is ins 
dicted. 1 Pol. 666, 619, 782. 1 Vol. [S178 492. 
5 Vl. 11, 136. 4 Vol. 10 
3. How far 4 Witneſs that ſweats, to 
h s Liberty, may er may not be edel, ſee 
are ly 119. 5 
ney rn Parſon of 4 Pariſh is not to be, admit - 
ted as a Witneſs to prove the Bounds of hid Ff. 
tiſh, becauſe intereſted in the Tithes, Ec. 1 
Hey 63. Quere how fat a Pariſhioner may be 


mitted in that Caſe # 
5. In an Action upon the Statute of H bag 
And ini ae | 


Cry by Nirtel, againſt the Hundred of 

Defendant pleaded Not guilty, 

the Plaintiff, to prove that he Was robbed, as 

he bad deflated, offered to the Jury his own 
14 Oath 


" FF 
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Oath, in making good his Declaration, which 
Anderſon and Periam Juſtices utterly refuſed. But 
Wyndbam affirm'd, that ſuch an Oath had been 
accepted in the Caſe of one Harrington, where 
the Plaintiff could not have other Evidence to 
prove his Cauſe, in reſpect of Secrecy; for thoſe 
who have Occaſion to travel about their Buſi- 
neſs, will not acquaint others what Money, or 
other Things they have with them in their Jour- 
neys: And we ſee that in ſome Cauſes, the Law 
doth admit the Oath of the Party in his own 
Cauſe; as in Debt, the Defendant ſhall wage his 
Law. Periam : That is an antient Law, but we 
will not make new Precedents ; for if ſuch Oath 
be accepted in this Caſe, by the ſame Reaſon, 
in all Caſes where there is Secrecy, and no ex- 
ternal Proof, upon which would follow great In- 
conveniencies : And although ſuch an Oath hath 
been before accepted of, and allowed here, yet 
the ſame doth not move us; and we ſee no Rea- f 
ſon to multiply ſuch Precedents. The Declara- 
tion is, That the Plaintiff was robb'd of 10 J. de 
Denariis ipſius Querentis ; and upon the Evidence 
it appeareth, that the Plaintiff was the Receiver 
of the Lady Rich, and had received the ſaid 
Money for the Uſe of the ſaid Lady; and Ex- 
ception was taken to it by Suttleworth; but it 
was not allowed; for the Plaintiff is accountable 
to the Lady Rich for the ſaid Money. And it 
was agreed, That if he who was robbed, after 
he hath made Hue and Cry, doth not further 
follow the Thieves, yet his Action doth remain. 
2 Leonard 82. Tirrel and The Hundred of B.'s 
Caſe, &. C. 4 Leon. 51. S. C Goldsb. 4. 
6. In an Action on the Caſe for managing t 
Deſendant's Ship ſo negligently, that it ran over 
the Plaintiff's Barge ; the Declaration nr 
; » * £ q 
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That he was poſſeſſed of the ſaid Barge laden 
with divers Goods and Merchandizes. And firſt, 
Holt Chief Juſtice would not ſuffer the Pilot to 
be a Witneſs, becauſe he was anſwerable, if 
faulty in Steering, to the Maſter. Secondly, He 
would not ſuffer Damages to be recovered for 
the Goods, becauſe not ſet —— Sc. 
See the Caſe of Martyn verſus Hendrickſon, 
1 Salk. 287. | * * 

7. In Trover for Money, the Caſe was upon 
Evidence thus: The Plaintiff's Son had a gene- 
ral Authority from his Father to receive and 
pay out his Father's Money: The Son took a 
Bill for Money due to his Father, and went and 
received it without any particular Authority for 
that Purpoſe ; and this Receipt was with an In- 
tent to imbezil and ſpend it: But he gave a 
Receipt as for Money had and' received to his! 
Father's Uſe ; and this Money was given to the 
Defendant : And the Queſtions were, Fir, If 
the Son could be a Witneſs in this Caſe to prove 
the Delivery to the Defendant : And Secondly,. 
Whether the Father could maintain an Action 
of Trover for the Money. As to the F, Hol 
Chief Juſtice at a Trial at Ni privs, was of O- 
pinion, That the Son might be admitted as a 


good Witneſs, his Teſtimony being corroborated ' 


by other Circumſtances ; and Secondly, That the 
Action was maintainable for the Father. See 


the Reaſons of his Opinion, 1 Salk. 289, 290. 


8. In an Action againſt a Hundred, brought 


by the Maſter being a Carrier, for a Robbery 


committed on his Servant in his Abſence ; nere, 


Whether the Maſter, being Plaintiff in the 
Action, may be an Evidence to prove that he 
deliver'd the Money, of which the Servant ſwears 


he was robbed, before his Servant went his Jour- 
| E 3 ney 


| 
| 
| 
| 
| 


ney in which he was robbed? Becauſe he may 
proye that by Somebody elſe ; and no Man ſhall 
be a Witneſs in his own Cauſe, but for the Ne- 
ceſfiry of the Thing: As if he himſelf had been 
robbed, altho' he were Plaintiff, he would have 
been a good Evidence to prove the Robbery on 
himſelf, and of what Sum and Things; and alſo 
to prove that he gave Notice to the next Vil- 
lage, and raiſed Hue and Cry; and this becauſe 
no other Proof can be had. But the Delivery of 
the Money to the Servant before the Robbery, 
nd before he went his Journey, may be proved 
by any other as well as himſelf ; although it was 
pbjeRed, it was neither ſafe nor uſual for Men 
to call Witneſſes when they deliver Money to 
carry on a Journey, for Fear of Diſcovery. And 
| this Reaſon per Cur* (againſt my Opinion) 


was ruled, That he ought to be received as a 
itneſs; and he was ſworn accordingly. Mich. 
659. Bennet verius The Hundred of Hartford 


1 m Hartford. 2 Roll. Abr. 685. Pl. 7. &. C. 


* 


N. P. Style 233. 

9. Upon the Statute for Robbery againſt the 
Hundred of O/godfroſs, it was holden, That the 
Maſter may well bring this Actton where his Ser- 
vant was robbed. Now to prove what Money 
the Servant had, which was 200 J. he was cauſed 
to prove he had ſo much Money deliver'd him, 
and that he had been formerly truſted by his 
Maſter, and had well diſcharged that Truſt ; 
then he proved the Robbery by his Outcries, 
and that he was wounded in the Aſſault, and 


Fa 


lets Badges of ſuch a Fact done: Then it was 


eld, That his own Oath before a Juſtice of 
Peace is ſufficient within the Statute of 27 
| liz, and no contradictory Proof ſhall be re- 
ceived againſt that Oath, that he n 

ö 4 ; the 
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the Robbers; for when he had once deny'd it 
upon Oath, this is all requir'd by the Law to en- 
able the Maſter to bring this Action as to that 
Point ; quod nota. Clay. 35. Wincop's Caſe. 

10. It hath been reſolved by the Juſtices, that 
the Wife cannot be produced as a Witneſs either 
againſt, or for her Husband, gia ſunt due Ani- 
me in una Carne; and it might be a Cauſe of 
implacable Diſcord and Diſſenfion berween the 
Husband and the Wife. 1 nf. 6. ö. 

11. The Court was moved to know, Whether 
the Wife of a Bankrupt can be examin'd by the © © 
Commiſſioners upon the Statute of Bankrupts > 
And they were of Opinion ſhe could not be exa» 
min'd ; for the Wife is not bound in Caſe of 
High Treaſon to diſcover her Husband's Treas 
ſon, altho* the Son be bound to reveal it; there» 
fore by the Common Law ſhe ſhall not be exa- 
min'd. 1 Brownl. 47. Anonymus. © | 

12. In an Indictment proſecuted by the Hufe 
band for ſeducing away his Wife, and keeping 
her ſome Time in Adyltery ; the Wife was ad- 
mitted to be a Witneſs againſt the Defendant, 
coram Juſtice H/ynudbam, at Lent Affizes at Ayleſo 

bury ; and the Defendant was found guilty. 
L. per Pais 160, | | 

13. There was a Libel in the Spiritual Court, 
Cauſa jadFitationis Maritagii , pending that Suit, 
the Woman exhibited an Indictment in this Court 
againſt all the Witneſſes who might prove the 
Marriage, and it was for a Conſpiracy by Force 
and Arms to carry her away againſt her Will, 
Sc. And the Woman being produced as a Wit⸗ 
neſs, it was objected againſt her, that ſhe ought 


not to be allow'd. to give her Evidence, becauſe 
there was a Marriage proved in the Spiritual 


Court; and where the Conſequence of the Evi- 
E 4 | dence 
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dence will redound to the Benefit of the Witnefs, 
he is always rejected. Curia : Brown was execu- 
ted for ſtealing Mrs. Ramſey, and ſhe was allow- 
ed to be a Witneſs in that Caſe. And in Full- 
wood's Caſe upon the Statute of H. y. the Wo- 
man was allow'd to be a Witnefs ; and ſo ſhe 
was in this Caſe. 4 Mod. 8. Rex & Regina ver- 
Tus Fezas. 
14. Fobn Brown was indicted upon the Statute 

3 Hen. 7, c. 2. for the forcible taking away and 
marrying one Lucy Ramſey, of the Age of four- 
teen Years, having to her Portion 5000 J. He 
was tried at the Bar, and the Fact appeared upon 
the Eyidence to be thus: She was inveigled into 
Hide-Park by one Mrs. P. Confederate with 
Brown (who had prepared a Coach for that Pur- 
zoſe) to take the Air in the Evening, about the 
pete End of May laſt ; and being in the Park, 
the Coachman drove away from the Reſt of the 
Company, which gaye Opportunity to Brow, 
who came to the Coach-ſide in a Vizard Mask, 
and addrefling himſelf firſt to Mrs. P. foon per- 
ſuaded her out of the Coach, and then pulls out 
a Maid-Servant there attending Mrs. Ramſey, 
and gets himſelf into the Coach, and there de- 
tains her until the Coachman carry'd them to 
his Lodgings in the Strand, where the next Morn- 
ing he prevails upon her (having firſt threatned 
to carry her beyond Sea if ſhe refuſed) to marry 
him ; but was the fame Day apprehended in the 
fame Houſe. It was at firſt doubted, Whether 
the Evidence of Lucy Ramſey was to be admit- 
ted, becauſe ſhe was his Wife de facto, though 
not de jure? But the Court ſeriatim deliver d d 
thc Opinions that ſhe was to be admitted a 
Witneſs. Firft, For that there was one continu- 
ing Force upon her, from the Beginning till the 

ä Mar- 
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' Marriage ; wherefore whatſoever was done while 
ſhe was under that Violence, was not to be res 
ſpected. Secondly, As ſuch Caſes are generally 
contrived, ſo heinous a Crime would go unpu- 
niſh'd, unleſs the Teſtimony 'of the Woman 
ſhould be received. Thirdly, In Fullwood's Caſe, 
reported in 1 Cro. (which was read in the Court) 
the Woman was a Witneſs, though married, as 
| here; and Rainsford cited my Lord Caſt lebaven s 
Caſe, where the Counteſs gave Evidence, that 
he aſſiſted the Committing G a Rape upon her: 
But Hale ſaid he was not governed by that Caſe, 
becauſe there was a Wife de jure; the Evidence 
being clear to all the Points of the Statute, vx. 
I/, That the Taking was by Force. zh, Thar 
the Woman had Subſtance according to the Sta- 
tute. 3dly, That Marriage enſued, tho' it did 
not appear ſhe was deflower'd; the Jury found 
him guilty : Whereon Judgment was given, and 
he was hanged. 1 Ven. 243. Brown's Caſe, S. C. 
3 Keb. 193. | n 
15. In an Indictment againſt the Lord Andley 
for aſſiſting B. in the Committing a Rape on his 
own Wife, twas doubted whether the Wife may 
be produced as a Witneſs againſt her Husband ; 
and it was reſolv'd by all the Judges, That in 


the Caſe of a common Perſon between Party 


and Party, ſhe could not, according to the Opi- 

nion in Coke's: firſt Iuſt. fol. 6. But between the 
King and the Party, upon an Indictment, the 
may, although it concerns the Feme herſelf ; as 
ſhe may have the Peace againſt her Husband. 
Hut. 115. Lord Audley's Caſe. See State Tri. 1 Fol. 
171. But the admitting of the Wife to be an 
Evidence againſt her Husband, hath been divers 
Times, fince Lord Audley's Caſe, held to be con- 
trary to Law. See State Tri. 4 Vol: 389. 1 
* 16. Mary 
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16. Mary Griggs was indicted upon the Stat. 
x Fac. 1. c. 11. for that ſhe the twenty- eighth of 
February 1653, was married to one Nicholas Coats, 
and that ſhe afterwards, vi. the tenth of October 
1659, the firſt Husband being then alive, mar- 
ry'd Edward Cage, &c. Upon Not guilty plead- 
ed, the firſt Husdand was produced at the Trial 
as a Witneſs to prove the firſt Marriage ; but 
the Court totally refuſed to admit of his Teſti- 
mony, and ſaid, That a Wife could not be ad-+ 
mitted to give Evidence againſt her Husband, 
nor the Husband againſt his Wife, in any Caſe, 
excepting Treaſon, becauſe it might occaſion im- 
placable Diſſenſion, according to 1 Int. 6. b. and 
they deny'd the Lord Audley's Caſe in Hut. 116. 
to be Law; ſo the Proſecutor having no other 
conſiderable Witneſs, the Jury brought in the 
2 Not guilty. Raym. 1. Mary Griggs 
e. | 
17. In an Information on the Statute of Uſu- 
ry, the Party to the uſurious Contract ſhall not 
be admitted as an Evidence againſt the Uſurer, 
for in Effect he then would be Teftis in propria 
Cauſa, and void his own Bonds and Securities, 
to diſcharge himſelf for the Money he had bor- 
row'd. And although he commonly raiſes up the 
Informer ta exhibit the Information, yet in Truth 
he is the Party. Tin. 8 Fac. 1. Smith's Caſe, per 
Cur', quod vid. Co. Lit. 6. b. Roll. Ar. 685. Pl. 42. 
28. If A. is indicted for Perjury on 5 Elix. 
which was committed in Evidence on an Action 
brought by B. verſus C. In this Caſe C. who 
proſecutes the Indictment, and againſt whom the 
Verdict was given in the Action, on the Evi- 
dence given by A. ought not to be received as an 
Evidence on this Indiment to prove A. guilty of 


the Perjury, becauſe by the Statute he is to re- 
„„ cover 
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cover 201. he being the Party grieved, and the 
Indictment being 10 
Mich. 1650. Agreed per Om, Bacon's Caſe, 3 
Roll. Abr. 685. Pl. 4. 2 Sid. Rex verſus Povey 
£9 alios. A 
19. If a Man is indicted for an Aſſault and 


Battery on F. & J. & may be admitted as an. 


Evidence to prove him guilty ; becauſe tis not 
the Suit of the Party, but of the King. 2 Rod. 
Abr. 685. Pl. 5. 
20. An Information was brought againſt Par- 
ris, for that he Fraudulenter & deceptive procured 
one Anne Wigmore to give a Warrant of Attor- 
ney to confeſs a Judgment. To this he pleaded 
Not guilty ; and upon the Trial it was debated, 
Whether ſhe might be admitted to give Evidence 
againſt the Defendant ? For if he were convict- 
ed, the Court ſaid they ſhould ſet aſide the 


Opinion of Three Judges againſt Tiſden; this 


Suit being for the King. Upon his Trial he was 


found Guilty, and fined a Hundred Marks, and 
order'd to come with a Paper on his Hat, expreſ- 
ſing the Offence. 1 Ven. 49. Parris's Caſe. S. C. 
2 Siderf. 431. S C. 2 Keb. 32. Note; "Tis ſaid 
in Siderfin, That the Judgment was ſet aſide upon 
Parris's being found Guilty ; and that he was 
found Guilty chiefly upon the Evidence of 4 
Wigmore. 1 
21. In an Information of Forgery for Publiſh- 
ing a forged Deed, pretended to have been the 
Act and Deed of one Cote, knowing it to be 
forged ; upon Not guilty pleaded, it appear d to 
the Jury upon Evidence, that the ſaid Deed im- 
ported a Revocation of the Will, and of a Co- 
dicil annexed to the Will of the ſaid , to 


the Prejudice of the Execytors, and ſundry Le- 


gatees 


grave Dampnum of the ſaid C. 


udgment. Nevertheleſs he was ſworn, by the 


& Che Law of Evidence; 

gatees named in the Will. And it was held per 
Cur, upon Conference with the Judges of the 
King's Bench, whom one of the Barons was ſent 
to adviſe him. Firf, That a Truſtee, who has 
conveyed over his Eſtate in Truſt, or has aſſent- 
ed thereunto, cannot be a Witneſs for the King 
in this Caſe ; nor can a Legatee, or any other 
Perſon that is a Loſer by the Deed, or may res 
ceive any Advantage by the Verdict's being found 
for the King. And for this Dutton and Colt's 
Caſe was cited, being a Caſe in Point in B.R. 
and it is the ſame in Caſe of Perjury : He that 
is injur'd by the Party, ſhall not be received as a 

Witneſs ; becauſe, if the Verdict paſs for the King, 
he will conſequentially reap an Advantage by it. \ 
But in Caſe of an Indictment for Battery, he 
that was beaten may be a Witneſs, becauſe he 
can reap no Benefit by the Verdict in another's 
Suit; and the Cauſe is of ſmall Moment. But 
in Caſe of Forgery, Perjury or Uſury, (as ap- 
ars Co. 1 Inf}. fol. 9. b.) the Party grieved may 
ave an Advantage by the Verdict, and there- 
fore ſnall not be received as a Witneſs ; et i//int 
te Diverſity. It was likewiſe held, That if Wit- 
gneſſes are examin'd De bene eſſe before Anſwer, 
upon a Contempt, ſuch Depoſitions cannot be 
made Uſe of in any other Court, but the Court 
only where they were taken. The Reaſon ſeems 
to, be, becauſe there was no Ifſue joined, ſo as 
there could be a legal Examination ; and they 
were only taken to be read in the Court, in 
which they were taken, upon a Contempt to that 
particular Court. Hardreſs 331. Wats's Cafe. 
22. Nora; By Twiſden, Juſtice, it was reſolved 
in one Long's Caſe, That upon an Information 
upon the Statute of Uſury, he who, borrows 

the Money may be a Witneſs after he hath' 

paid 
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paid the Money, but not before. Raym. 191. 
Anonymus. | 


23. The Defendant was indicted for Uſury, . 


for taking 9 J. for the Uſe of 45 J. for a Year, 
contra formam Statuti. The Caſe was, The De- 
fendant lent the Proſecutor 45 J. upon a Pledge 
of Jewels, and it was agreed to pay the ſaid In- 
cereſt, after the Proſecutor gave his Bond for the 
ſame Money; and the Bond being not diſcharged, 
the Proſecutor was produced as an Evidence, and 
was ſworn by Halt De bene eſſe, as he ſaid. Here 
Holt declared for Law, That where a Man is in- 
tereſted in the Conſequence of that which he 
ſwears for, if it be ſo the Doing of the Act, 
which he is now Evidence to invalidate, or ſet 
aſide, was a-Means to obtain his Liberty from 
Impriſonment, or an Exemption from Corpora? 
Puniſhment, he ſhall be a Witneſs, as in ths 
Caſe of Dure/s, tho it be to ſet: aſide his own © 
Bond; yet it being given to obtain his Liberty 
he ſhall be a Witneſs alſo, where the Nature 
the Thing allows him no other Evidence: As il 
a Woman give a Note or a Bond to a Man to 
procure her the Love of J. S. by ſome Spell or 
Charm; in an Indictment for the Cheat, tho? 
it tend to avoid the Note, yet ſhe ſhall be a Wit- 
neſs. Note; Here it could not be given in Evi» 
dence that the Defendant was a common Uſu- 
rer, becauſe he could not be ready to give an 
Anſwer to that Matter. Farreſey 118. Dow 
Regin verſus Stel, alias Beaus, at Niſi prius 
coram Holt in Com Midd. 34 en 
24. The Defendant was convicted by the Oath 
of the Informer, upon the Statute of 13 Car. 2, 
againſt ſtealing of Deer; and Mr. Shgwer moved 
that it might be quaſhed, becauſe the Informer 
is not to be admitted as a Witneſs, he being to 
11. ſt ""'S have 


bd 
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have a Moiety of the Forfeiture. The Party to 
a uſurious Contract ſhall not be admitted as an 
Evidence to prove the Uſury, becauſe he is To/fis 
in propria Cauſa, and by his Oath may avoid his 
own Bond. Mr. Po/lexfen contra » The Statute 
ives Power to convict by the Oath of a credible 
itneſs, and ſuch is the Informer. Tis not 4 
material Objection to ſay that the Informer ſhall 
not be a Witneſs, becauſe he hath a Moiety of 
the Forfeiture ; for in Caſes of the like Nature, 
the Informer is always a good Witneſs, As up- 
on the Statute for ſuppreſſing of Conventicles, 
the Informer is a good Witneſs, and yet he hath 
Part of the Penalty; for otherwiſe that Act 
would be of little Force : For if he who ſees 
* the People met together be not a good Witneſs, 
no Body elſe can. Cur : In the Statute of Rob- 
* 'beries a Man ſwears for himſelf ; becauſe there 
tan be no other Witneſs, and therefore he is 4 
77 3 Mod. 114 Tennings verſus 


23. Te 0 0 by the whole Court, That 
Witneſſes which were Defendants, and which 
ate ſuppreſſed by Order of the Hurt, although 


that afterwards there be no Proceedings againſt 
them, yet they ſhall not be allowed of at the 


Hearing of the Cauſe in that Court. And this 
was declared to be the conſtant Rule of that 


Court. Godb. 438. Huet and Overy's Caſe in the 


Star- Chamber. 
26. In Treſpaſs againſt many, one of the 
Plaintiff's Witneſſes by Miſtake was made Defen- 
dant, and continued ſo till the Joining of the 
Iſſue; and then on Motion his Name was ſtruck 
our, that he might give Evidence. 2 Sig. 441- 


Awonymus. 
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$9. It was moved for the Plaintiff that a Pers 
fon nam'd in the Simul cum, being a material 
Witneſs, might be ftruck our, and it was grant- 
ed. Kelynge ſald, That if nothing was prov'd as 
inſt him, he might be a Witneſs for the De» 
ndant. 1 Mod. 11. Anonymus. | 
28. Twas held by the Court, That if one bas 
Cauſe of Action a Ainſt . S. and brings Action 
againſt F. & and ſevera others, againſt whom 
he has no Cauſe of Action, by Covin to take a- 
way their Evidence ; if it thould ſo appear upon 
the Evidence, the Judges may and ought to al- 
low them to be Witneſſes: And ſo it was done 
in this Court in a Caſe where Dimoke and others 
were the Defendants. Sauil 34. Clay. 37. Creſ- 
wick's Caſe. Gods. 326. Anonymus. Styles 4% 1% 
anonymus. 


Original be brought againſt Two, and One comes 
in upon the Exigent, there may be a new Origi- 

ought againſt the other with a Simul cum, 
40 thoſe who are waived may be Witneſſes in the 
Cauſe ; and this is the uſual Practice: But thoſe 
who are declared againſt with a Ty cum cannot 
be Wirnefſes. Style 404. 

30. A Truſtee « cannot be a Witneſs concerning 
the Title of the ſame Land, becauſe the Eſtate 
in Law is in him. T. per Pais 2 
231. A Truſtee may 2 a Wirneſs againſt fut 

que truſt. Per Hale, Twiſden ubit, * per Pais 

229. | 
32. A Guardian in Socage ſhall be admitted 
to be a Witneſs for the Infant, for he is account- 
able. T. per Pais 228. 

33. On a Trial at Bar, Hale ſaid an Executor 
may be a Witneſs in a Cauſe concerning = hin 
I, if he have nor the 2 * mo 


29. By Roll C.J If an Action of Battery by 
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by the Will: And ſo I have known it adjudged. 
1 Mod 109. 2 verſus Coke. LY 
34 In the Caſe of Brereton and Zatamz Mich, 
1656. B. R. Glyn, Ch. Juſt. cited the Lord Chan- 
dos's Caſe in this Court, where one Gates an 
Executor was produced to prove the Will, as a 
Witneſs ;. to which he (as Counſel) excepted, 
becauſe of his Executorſhip. It was anſwer'd, 
That he had fully adminiſtred: He reply'd, That 
afterwards Aſſets might come to his Hands; but 
the Court reſolved that it would not be pre- 
med to bar his Teſtimony, which was allowed 
i the e Caſe, being in Ejectment. T. per 
r 2 er, eee mee 
35. In an Action of Deceit for forging a Will, 
a Legatee was allowed and ſworn as a Witneſs 
In the Trial for the Forgery ; for this makes no- 
thing to the Probate of the Will, or Recovery 
vf the Legacy in the Spiritual Court, nor do 
they take Notice of it. T. per Pais 240. ö 
36. A Queen was in Chancery whether 4 
Legatee could be a Witneſs againſt a Will: And 
per Cur upon Debate, The Reaſon why a Legas, 
tee is not a Witneſs for the Will is, becauſe he 
is preſumed to be partial in ſwearing for his own 
Intereſt : But the Legatee, when he ſwears a- 
inſt the Will, ſwears againſt his Intereſt ; and 
of therefore the ſtrongeſt Witneſs. Inter Oxenden 
and Penrice in Canc. 2 Salk. 691. Vide infra 
Numb. 40. * 1. ok 
37. Mr. Solicitor *Finch excepted againſt the 
Teſtimony of Mrs. Humphreys, becauſe ſhe was a 
Legatee of the Teſtator, the Plaintiff*s Father, 
from whom the Plaintiff claimed 2000 1. And 
the Defendang in this Suit, after ſeveral 3 
againſt him, and Payment of her Legacy, di 
Wale her Defendant” in 4 Bi in. 2 
Inu x LRN k 1 where y 


ac | 


Tie Law of Ebidenes: 
hereby he prayed a Rebatement of the 


+ 


by this 12 as Breach of —— Sec 


But per Cur”, there's no Cauſe for it withqur co 
lateral Security taken; ſo if the -Executor wi 
pay a Legacy, having Notice of Debts.; but 
if the Money were. paid pendent. ſuch Bil by 
the Executor, whereby to let in her Teſti⸗ 
mony without any Decree, ſhe is no ſufficient 
Witneſs ; but becauſe, it was paid beſdbre, they 
would not admit any Exception, ſo much as t 
her Credit; Et juratur. 1 Keb. 651. Payton vets 
ſus Humphrey. 
38. On the Evidence at a Trial at Bat it aps 
ar d: That the Husband of the Mother of the 
nfants, Legatees in the Will of Michel; . 
nd of double the Sums, to be paid heit t 
| Plaintiff, Heir at Law, did enjoy the Lands 


Queſtion againſt the Will; which, per Cuf z 5 


to the Teſtimony of the Mother, and nor 2 
to her Credit; and tho' it were releaſed} y 
this being a champertuous Intereſt created by — 
Party, the Releaſe, doth not enable her to bg * 
Witneſs, as on a Releaſe of Legacy it would 1 
that is created by Act in Law.; but by Conſent; 
ſhe was ſworn. 3 Keb. 75. Turnfall; Leffor of 
Greve, and Grathooke, k 
39. In a Trial at Bar, in Ejectment, the B Des 
fendant, claimed under a_ Will, and offered to 
prove the Publication of it by B. and Exceptjios 


was taken to his Evidence, bechuſe be was a L. 
po and alſo had an Annuity given him by 


he Will in Queſtion, which was 1s confeſ#4d 3. but 
to enable 1 to be a Wirnefs, an Acquitts 
was produced of the Legacy, and a Releaſe 
the Anfiuity, and, the Money was proved tg 


paid for both: To which 'twas objected; That. 
all this was done . tho _ which Obs. 
jad. 


| 
| 
| 
| 
| 
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jection proved to be falſe : But per Cur”, if is 
had been pending the Action, yet he ſhall be 
admitted as a Witneſs. And it has been ad- 
judged, That if a Releaſe had been ſealed in 
Court whilſt the Cauſe was trying, that the Re- 
leaſor ſhould be admitted as a good Evidence. 
Another Exception was taken to B. becauſe he 
was Truſtee for Part of the Land diſpoſed of 
by the Will ; and then he produced a Releaſe, 
by which that Truſt was releas'd to other Tru- 
ſtees. A third Exception was taken to B. for 4 
his being in Poſſeſſion of Part of the Lands in | 
eſtion, and ſo anſwerable for the Profits. To 
which it was anſwer'd, That he was in Poſſeſſion 
only as a Servant to the Lord Mancheſter ; ſo he 
was ſworn, and proved the Will ; and the Jur 
gave a Verdict for it. 2 Sid. 315. Stevens verl. 
Gerrard, S. C. 2 Keb. 128. 

40. By Roll Ch. Juſt. Although upon a Trial, 
one who is a Legatee by a Will may not be ad- 
mitted for a Witneſs to prove that Will, yet he 
may be examined as a Witnefs to prove a Deed, 
or other Thing, which hath not Relation ro the 
Will, in Reſpect of the Intereſt which he claims 
by the Will. Kyle 370. Anonymus. 

41. The Courts of Juſtice do every Day deny 
Men to be Witneſſes one for another, when all 
claim under one Title, as in the Caſe of a Modns 
Decimandi, and the like. Hob. 91. Lord Hilliam 
Howard verſus Chriſtopher Bell & al. | 
442. An Action was brought by the Corpora- 
tion of the Weavers of Norwich, for a Penalty 
| againſt a Weaver, for working at his Trade in 
. * .Harveſt-Time, contrary to an Ordinance by them 

made. And Atkyns Juſtice allowed one of the 

Corporation to be a Witneſs, tho* one Moiety 
of the Penalty was due to the Corporation. Lem 
Alſizes 1657. T. per Pais £62, 43. An 
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43. An Action of Debt was brought, dummer 
Aſzes Suffolk 1669, by the Town of Ipſwich, for 
50 J. a Fine ſet upon one choſen Common Coun- 
cil-Man (called their prime Conſtable) for refu- 
ſing to renounce the Covenant, &c. and the 
Town-Clerk (tho' a Freeman) was allowed 4 
Witneſs to prove Election, Refuſal, Sc. and the 
Fine ſer, which is for Neceſſity, for that nong 
other are, or ought to be preſent at thoſe Acts. 
Pet Rainsford Juſtice, T. per Pais 165. 
44. Per Hale Ch. J. Norfolk Summer Aſſives 1668, 
A Freeman of Lynn is not an allowable Witneſs 
to prove the Cuſtom of Foreign bought and Fo- 
feign ſold in that Town. Harwich verſus Twelsg 
T. per Pais 163. | 
45. The Company of Sadlers brought Debt 
upon the Statute of x Fac. 1. c. 22. and Sec. 44. 
againſt the Defendant ; for that being a Sadler, 
he did mike five hundred Saddles unſufficiently 
and unſubſtantially, Contra formam Statuti, and 
ſo became indebted to them in the Forfeiture, 
This Action being now brought for the Penalty, 
three of the Company were disfrarichiſed to de 
legal Evidence, they:declaring upon a Poire dire, 
that they had no Afﬀurance of being received a- 
ain, 6 Mod. 165. The Warden and Company ol 
adlers verſus#fones. Pk : 112 
8 In an Action on the Caſe for procuring 4 
falſe Return to a Mandamis, the Defendant pro- 
duced ſeveral Freemen of Canterbury to prove 
the Return true; to which it was objected, chey 
ought not to be admitted, being Freemen of 
Canterbury ; and a By-Law was produced, by 


which it was order'd, that the whole Corpora- 


tion ſhould be at the Charges of the Return. 


The Defendant, to qualify theſe Witneſſes, pro- - 


duced a Releaſe he had given to the Corpora» . 
= & tion 
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tion of all Contributions they wete liable to on 
this Account; and on — . — on a Bill of 
Exceptions, it was agreed they were Wit 
neſſes. 2 Levins — Enfield mop us E 
T: Fo. 116. | 
J. In an Action on the Caſe againſt the Town 
of Uxbridge, for taking Toll on Thur/day Market, 
it was ſaid, No Uxbridge Man of the pretended 
Corporation can be a Witneſs ; and ſo by Hale 
Chief Juſtice it was ruled in the Caſe of the 
London Hawkers: And in Smith and Hancock's 
Caſe, no Freeman could be allowed to prove the 


Cuſtom of this City that was of the Corpora- 


„ 3 Keb. 12. Pl. 16. Cook verſus Baker. 

48. In Treſpaſs the Defendant juſtifies as Ser- 
vant to the Mayor, Aldermen and Commonalty 
of the City of London, Governors of the Hoſpital 
of Bridewell, by Patent, 7 Ed. 6. The Witneſſes 
being moſt Freemen of the City, Maynard, the 
King's Serjeant, would not conſent they ſhould 
be ſworn: And per Cur; In a Quo Warranto they 
could not be ſworn, becauſe each Member is li- 
able to the Fine ; but this being againſt Carter, 
fo a Suit againſt them as another Corporation, 
viz. Governors of the Hoſpital ; this being in 
another Capacity, and the Action not in the 


Right, the Poſſeſſion can be recoyer'd againſt 


none but the Defendant Carter, or ſuch as are of 


the Inhabitants of Bridewell, not againſt any Free- 
man or Citizen, as ſuch z by Hale Ch. J. and 


Wylde ; contra by Twiſden and Rainsford ; but to 
avoid this Queſtion, 7eferies for the City pray'd 
Time till next Term, that in the mean Time 


they might before the Mayor of London in his 


Court, or at a Common Hall, as moſt uſually, 
procure a temporary Disfranchiſement of thoſe 
itneſſes that were Freemen, to enable them to 
2 s be 


1 
F 
: 

- 
2 

* 
; 


The Law of Ebtdence: 69 
be Witneſſes ; which the Court granted. 3 Keb. 
300. Lord Dorſet verſus Carter. 5 
49. Hale Ch. J. in Hancock's Caſe in the Ex- 
chequer, in a Quo Warranto againſt the City of 
London, it was agreed, That none could be Wit- 
neſſes for the City of London againſt the Hawkers, 
until they were disfranchiſed ; for the Evidence 
cannot ſurrender his Franchiſe by Conſent ; and 
becauſe the Right was concerned, and every par- 
ticular Member liable to the Fine, he cautioned 
them ſo to do in this Caſe of Package; and ſo 
it was here in the Caſe of Water-Bailage. 3 Keb. 
295. Corporation of London and 2 1 
50. The Mayor and Commonalty of London 
brought an Indebitatus Aſumpſit againſt A. B. for 
51. for ſo much due to t for divers Tons of 
Wine, brought from beyond the Seas to the Port 
of London, at Four Pence per Ton. Upon Non 
Aſſumpfit pleaded, and Trial at Bar, divers Free- 
men of London were offered as Witneſſes for the 
Plaintiff. But the Counſel of the other Side ex- 
cepted to them, for that they were Parties, (the 
Commonalty of London eomprehending all the 
Freemen) and being likewiſe intereſted. On the 
other Side it was ſaid, That their Intereſt was in 
no Sort to be conſider d, it being ſs very ſmall 
and remote; a ſmall Legatee hath been ſworn 
to prove a Will. In an Indictment againſt the 
County, for not repairing a Bridge, one of the 
County may be a Witneſs; (and this Juſtice Doi. 
ben ſaid he had known in the Caſe of Peterbnrgh 
Bridge.) In an Action on a Robbery on the Statute 
of Wincheſter, the Plaintiff ſhall be ſworn as Wit- 
neſs, and that for Neceſſity. But it was reply'd, 
That there was no ſuch Neceſſity here, for theß 
might have other Witneſſes beſides Freemen (tho? 


F 3 perhaps 
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aps with Difficulty), In an Action againſt 
the Hundred upon he Statute of Winton, an 
Hundredor cannot ie a Witneſs. Scroggs Ch. ]. 
Dolben and Raymond were of Opinion that they 
were M itneſſes. Tones contra. And a Bill of 
Exceptions was tendred by the Counſel for the 
Defendant, which the Court profer'd to ſeal, and 
to allow three or four Days Time to draw it up. 
But afterwards the Plaintiff's Counſel offer d o- 
ther Witneſſes, and ſet by their Citizens; but 
the Verdict went for the Defendant. 1 Ver. 351. 
The Caſe of the City of London concerning the 


Duty of Water-Bailage. | 
51. In an Information in the Nature of a Qs 


Warranto, for taking a Half-penny a Chaldron 
for all Sea-Coals imported into London, the De- 

fendant preſcribes for the Duty, and Iſſue was 
taken upon the Preſcription, which was tried at 
the Bar. The Defendant produced ſeveral Wit- 
neſſes (who were Freemen of London) to prove 
the Preſcription ; to which it was objected, they 
ought not to be Witneſſes Nuia in proprio Caſu, 
But by the Court, It appears the Mayor and 
Sheriffs have all the Profits of this Toll, altho' 
to the Benefit of the Corporation of which all 
Citizens and Freemen are Members ; yet having 
no particular Profits to themſelves, they were 
fworn as Witneſſes; for it cannot be intended 
that they would perjure themſelves for ſo ſmall 
and remote an Advantage: And the Jury gave a 
Verdict for the Defendant. And Scrog gs Ch. J. 
faid, That it cannot be a General Rule that 
Members of Corporations ſhall be admitted, or 
refuſed to give Evidence in Actions brought b 

or againſt the Corporation; but every Caſe 
ſtands on its own Circumſtances, that is, _—— 
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their Intereſt is ſo great that it may be preſumed 
to make them partial or not. 2 Lev. 241, 'The 
King and the City of London. 1 
52. In an Action on the Caſe, on Aſſumpſit 
Indebitatus, to pay Toll of one Half-peny for 
every Frail of Raiſins, and Four Pence for every 
Ton of Oil, Sc. for which the City preſcribed b 
the Name of Water-Bailage, to be taken of a 
not Freemen, that bring ſuch Wares by Water 
to be ſold, to the City; on Non aſſumpfit plead- 
ed, and Trial at Bar, Maynard excepted to a Wit- 
neſs for the City, becauſe a Freeman; /ed non al- 
locatur; albeit he were diſallowed for this Cauſe 
in the Exchequer, becauſe albeit the Action be 
brought by the Mayor and Commonalty, the Be- 
nefit being only to the Sheriffs, the Immunity of 
Citizens is not in 88 2 Keb. 295. Mayor 
and Commonalty of London verſus Goldt. 
53. At a Trial at Bar it was agreed, That if 
a Remainder, after the Determination of an E- 
ſtate for Life, be given by Will to the Miniſters 
and Church-wardens of a Pariſh, for Mainte- 
nance of the Poor of the Pariſh for ever; any 
one of the Pariſh may be an Evidence. to prove 
the Will. 1 Sid. 109. Townſend verſus Row. 
$4. An Information was brought againſt the 
Defendant for not repairing of a Highway, Ra 
tione tenure, between Stratford and Bom: It was 
try'd at the Bar by an Eſſex Jury, and ſeveral 
Witneſſes in other Pariſhes were ſworn.; none 


71 


being admitted to give Evidence who lived in ei- 
ther of the ſaid Pariſhes of Strat ſord or Bow. 4 


Mod. 48. Rex & Regina verſus Buckeridge E al. 
SS. Many private Perſons, or Bodies Politick 
or Corporate, being of Right obliged to repair 
decayed Bridges, and the Highways thereunto. ad- 
Joining ; but becauſe the Wan of tba Cuun- 
5 „ is 
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Riding or Diviſion, in which ſuch decayed 

dges or Highways lie, have not been m— 

wpor Informations or Indittments brought again 

For Perſon or Perſons, Bodies Politick or Cor- 
d 


*f 
« 


- 
"BJ9 
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Porate, for not repairing ſuch decayed Bridges, 
and the Highways thereunto adjoining, by the 
Judges before whom ſuch Information or Indict- 
ment is to be tried, 10 be legal Witneſſes : By 
War. 1 Anh.  þ I. c. 18. It is enacted, © 
„ That in all 1 5 


nformations and Indictments, to 
be brought and tried in any of her Majeſty's 
Courts of Record at Neſiminſter, or at the Aſ- 
© fizes or Quarter-Seffions of the Peace, the E- 


s vidence of the Inhabitants being credible Per- 


© ſons, or any of them of the Town, Corpora- 
© tion, County, Riding or Diviſion, in which 
ſuch decay?d Bridges or Highways lie, ſhall be 
taken and admitted, in all ſuch Caſes, in the 
Courts aforeſaid, any Cuſtom, Rule, Order, 
or Uſage to the contrary notwithſtanding. 


* Anno 1. Sefſ 1. Anti. Chap. 18. Se#. 13. 


36. On Evidence to a Jury at Bar, in Eje&t- | 


_s the Defendant challenged a Witneſs pro- 
uced by the Plaintiff, to prove a Leafe made 
by the Bean and fix Reſidentiaries of Hereford, 
under whom he claimed; 'becanſe, tho' the Wit- 
jeſs were a Prebend at large, and a diſtinct Bo- 
y, yet as one of the general Corps he had Power 
to aſſent, which, per Cur, is ſufficient to ſet him 
ſide, 'tho* he hath no Intereſt. 2 Keb. 126. 
Smith verſus Rawlins. Oo | 
57. In àn Action brought againſt a Hundred 
the e Statute' of Winton, If a Man has Lands in 


e Hundred, but is no Inhabitant in the Hun- 
red, but before the Action brought demiſed the 
me for divers Tears yet to come, under an an- 
wa! Rent to J. S. who inhabits in the oo 
"hr, h* dE O-top, fed 3b. +3 | e 


124 14. 


0 1 


— * 


n . 


— 


n 


— 1 We 


"mT has 


The Law of Evidence: 73 
The Leſſor may be an Evidence in this Cafe, to 


h prove any Thing for the Diſcharge of the Hun- 
red; 


3 by the Statute 27 Elix. a Contri- 
ution is appointed b all the Inhabitants of the 
Hundred, and limited to all rhe Inhabitants in all 


the Vills, Pariſhes and Hamlets, and not gene- 


rally on the Lands or Tenements; and it is not 

— that the Leſſee, being an Inhabitant, 
ſhould be charged, and alſo the Leſſor, in reſpect 
of the Rent who is an Inhabitant. Adjudged 
Mich. 1650. Bennet verſus the Hundred of Hart- 


ford, 2 Rol. Abr. 685. Pl. 6. & C. n. S. P. Sty. 233. 


58. In an Action on the Statute of Wincheſter, 
the Iſſue was, Whether the Place where the Plain- 
tiff was robbed was within the Hundred? Aud it 
was Reſolved, If one has Lands, but does not in- 
habit in the ſaid Hundred, but does let them, he 
may be a Witneſs: But a Man that inhabits there, 
1 ta h he pays no Taxes, ſhall be no Witneſs, 
— he is compellable to Watch and Ward. 
1 Sid. 2. Oliver verſus the Hundred of amen 
in Surry. 

59. Upon the Statute of Hue and Cry, at a Tri- 
al at Bar, ſome Houſe-keepers appeared as Wit- 


neſſes, that lived within the Hundred, who being 


examin'd, ſaid they were poor, and paid no Taxes 
or Pariſh-Duties: The Quere was, Whether they 
were good Witneſſes? Twiſden: Alms-People and 
Servants are good Witneſſes; bur theſe are nei- 


ther. Then he went down from the Bench to the 


Judges of the C. B. for their Opinions, and at his 
eturn ſaid, Judge Wylde was confident that 
they ought not to yok ſworn, but Judge Tyrrel 
doubted ; but afterwards was of the ſame Opi- 
nion, "becauſe, when the Money was recovered 
againſt the Hundred, they might be worth ſome- 
thing. 1 Mod. Rep. 73. Anonymus. &. C wow 2 

o. Be- 
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So. Becauſe many Church-wardens and Overſeers. 
of the Poor, and other Perſons intruſted to receive 
Culledt ions for the Poor, and other publick Monies 
relating to the Churches and Pariſhes whereunto they 
40 belong, do often miſpend the ſaid Monies, and 
take the ſame to their own Uſe, to the great Pre- 
judice of ſuch Pariſhes, and the Poor and other 
nhabitants thereof, and hecauſe that many Times 
the Judges when Actions are brought againſt Church. 
warden and Overſeers, to recover the Monies ſo 
miſpem, taken or miſapplied by the Perſons atoreſaid, 
refnſe to admit the Pariſhioners to be Witneſſes in 
ſuch Caſes, who are the only Perſons that can 
make Proof thereof: Wherefore to prevent all 
ſuch evil and deceitful Practices of Church-war- 
dens and Overſeers, and other Perſons; By Stat. 
3 G4 V. & M. o. 11. it is enacted, | 
© That in all Actions to be brought in their 

© Majeſty's Courts of Record at Weſtminſter, or at 
© the Aſſizes, for the Recovery of any Sum or 
© Sums of Money ſo miſpent, or taken by Church- 
© wardens or Overſeers of the Poor; the Evi» 
© dence of the Pariſhioners, or any of them, other 
© than ſuch as receive Alms, or any Penſion or 
© Gift out of ſuch Collections, or publick Monies, 
© of ſuch Pariſh or Pariſhes reſpectively, whereof 
© the Defendant or Defendants, is or are Inhabi- 
© tant or Inhabitants, ſhall be taken and admit- 
© ted in all ſuch Caſes in the Courts aforeſaid, any 
© Cuſtom, Rule, Order, or Uſage to the con» 
© trary notwithſtanding. 3 & 4 W. & M. c. 11, 
© Sed. 12. | 

Gr. A Father offer'd to teſtify a Deed in Pur- 
ſuance and Affirmance of a Leaſe made to his 
Son by himſelf, which the Court allowed ; his In- 
tereſt being paſs'd away. 1 Keb. 280. Fay verſus 


Rider. Vide Sid. 75. 8 


N 
5 
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62. Nora; By Maynard, the King's Serjeant, in 
Chancery, betwixt Gee and Spencer (which. was 
agreed by all the Bar) That in an Action upon 
the Caſe at Common Law, or Bill brought by 
the Son upon Marriage- Agreement made by the 
Father, the Father may be a Witneſs, though he 
alſo might have had the Bill or Action. 4 Keb. 335. 
Anonymus. | 

63. A Man makes a Feoffment to one, and af 
ter makes a Feoffment to another of the ſame 
Land, and in that covenants that he was ſeiſed in 


Fee at the Time of the laſt Feoffment: And af- 


ter an Iſſuę is taken on the firſt Feoffment, ſci- 
licet, Whether there was any ſuch Feoffment ? 


the Feoffor ſhall not be ſworn to prove there was 


none, becauſe then he wculd ſwear for himfelf, 
to ſave his Covenants. Paſ. 15 Fac. 1. B. R. 
Searl verſus Searl. 2 Rol. Abr. 685. Pl. 1. | 
64. In an Action for Trover and Converſion by 
Aſſignee of the Commiſſioners of Bankrupts, both 
Parties admitted the being a Tradeſman, the 
Bankruptcy now, and the Petition and Tranſacti- 
ons of Commiſhoners; and inſiſted only on a Bill 
of Sale, which the Plaintiff ſaid was —— 
The Defendant ſaid it was Bona fide, by Edward 
Mico the Bankrupt in 1665, April za, to his 
Sir Samuel Mico, of 189 Pipes of Wine, whereof 
12 were tender, and of Uſe only for Strougwater- 
men; and the Evidence offer'd Depoſitions before 


the Commiſſioners of the Barnkrupt himlelf; - 


which per Cur”, is good enough: But the Defen- 
dant's Counſel oppoſing them, they proved Viva 
voce, what the Bankrupt confeſs d. The Defen- 
dant excepted to a Witneſs, becauſe he was a 
Creditor, and may come in before a Diviſion ; bur 
after four Months after any Devidend he is a 
good Witneſs; for no other Diyidend ſhall be in- 

1 tended; 
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tended ; but here no Diviſion being made, he was 
Tet afide. 2 Keb. 348. Brents verſus Mico, Execu- 
tor of Sir Samnel Mjco. F | 
Gs. Upon Information of Perjury, uod in Cur 
- Ptoftra recordatur in hæc verba, they need not ſhew 
forth the Bill, but when it is only that J. & Pro- 
tulit bic in Cur” quandam Billam ſuam, he muſt 
ſhew it; per Twiſt & Cir, The Defendant chal- 
lenged a Witneſs, becaufe Plaintiff in the Action, 
wherein the Agreement was ſworn for Tithes; 
fed non allocat. Tho' the Matter were not execu- 
ted, and though they bear the Charge of the 
Suit; but if this has been an Information Tan 
guam, whereby the Witneſſes were to have Be- 
nefir, they were not to be allowed: But this be- 
ing at Common Law, they were ſufficient Wit- 
neſſes. 2 Keb. 131. The King verſus Cheaveland. 
66. In Ejectment on Extent on a Mortgage, ac 
Trial at Bar, the Defendant excepted to a Wit- 
neſs for the Plaintiff, becauſe his Father, my 
Lord Gorges, paid a Debt, as Security with the 
Defendant's elder Brother, for the Defendant's 
Father ; but their being no Counterbond, and 
therefore doubtful in Equity, whether he, as 
Heir, could recover any Thing againſt the De- 
fendant, as Heir, the Court ſwore him ; but if 
he were to let himſelf into a certain Intereſt, 
tho* but in Equity, the Court would ſet him 
aſide; and the Verdict was for the Plaintiff. 2 Keb. 
' 845. Vincent verſus Tyrrengham. 
67. It was proved at the Trial, that the Mo- 
ther had made a Bargain with the Leſſor of the 
Plaintiff, that in Caſe he“ recovered ſhe ſhould 
have a Thouſand Pounds and the Thirds of the 
Eftate, and therefore ſhe was not admitted to be 
a Witneſs. 3 Mod. 84. Hicks verſus Gore. 


68. On 
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868. On a Trial at Bar upon a Hire facids, to 
avoid à Patent of the Office of Searcher, Excep- 
tion was taken to a Witneſs, that he was to de 
Deputy to the Party that would avoid the Pa- 
tent. Iuiſden: If a Man promiſe another, that if 
he recover his Land, the other ſhall have a Leaſe 
of it, he is no good Witneſs; ſo neither is this 
Man. But by the Opinions of the three other 
Judges he was allowed, becauſe the Suit here-is 
between the King and the Patentee. 1 Mod. 21. 
Owen Harning's Caſe. A c 
69. On Trial at Bar concerning Boundaries of 
Land: The Parſon of the one Pariſh (the Land 
lying in two Pariſhes) was refuſed, becauſe he 
might enlarge his own Pariſh, and by Conſe- 
quence the Tithes. But one who about ſeven 
Years before had taken rhe Profits under the Ti- 
tle of one of the Parties, was received as a Wit- 
neſs, becauſe now he might plead the Statute of 
Limitations. . Far. 63. My Lord Wharton verſus 
Sir 7obn Robinſon. l 
no. In Aſſumpfit, for twenty Pounds had and 
received to the Uſe of the Plaintiff, on Non Aſump- 
fit pleaded it was tried before — Ch. J. at 
Niſi prius: The Caſe was, the Plaintiff and ano- 
ther were to play a Prize at fencing with die 
vers Weapons, and the Stakes were ten Pounds 
each, which were depoſited into the Hands of 
the Defendant, for the Winner to have all. The 
_ Plaintiff having won, brought his Action againſt 
the Defendant, who was Stake- holder. The De- 
fendant produced one Bond as a Witneſs, to prove 
the Plaintiff had not won. 'The Plaintiff objected 
againſt his Evidence, becauſe he had laid a Wa- 
ger with Hicks of Ten Pounds that the other 
would win the Prize; to which 'twas anſwered 
chat Hicks acknowleged the Wager to „ig 


28 The Law of Evidence. 
and had paid it. On which the Plaintiff de- 
murred ; and all this Matter was return'd u 
the Poftea. George Stroud for the Plaintiff ar- 
gued, (1.) That he who lays a Wager cannot be 
a Witneſs for the Party on whoſe Side he lays. 
(2.) That he cannot be a Witneſs, although he 
had confeſs'd the Wager to be loſt, and had paid 
it; for if this Trial ſhould be againſt his Confeſ- 
| fion and Payment, he may recover the Money fo 
paid again. Jones Ch. J. held that ſuch a Wa- 

er ſhall not rake off his Evidence, but ſhall on- 

go to his Credit. Ceteri tres Fuſticiarii contra. 

It is a conſtant Practice to reje& the Evidence of 
ſuch Betters; but for as much as he hath con- 
feſſed the Wager loſt, and has paid it, ir fhall be 
intended duly paid; and therefore he oughr to be 
admitted as an Evidence. And Judgment was 
given for the Defendant becauſe he was not. 
J Lev. 152. Reſcous verfus Williams. | 

91. In order to a new Trial, an Affidavit was 
read, that one of the Witneſſes had declared that 
he had got a Guinea to ſtifle the Truth. Gould: 
An Afidavit of him who Hd the Guinea were 
ſomething, but his Saying is nothing. A Wit- 
neſs's laying a Wager in the Cauſe, is no Hin- 
drance to his being a Witneſs: For the other has 
an Intereſt in his Evidence, which he cannot de- 
prive him of. Fareſ. 3 1. George verſus Peirce. 

52. An Indebitatus aſſumpſit was brought for the 
Profits of the Office of Chancellor to the. Biſhop 
of Landaff. The Defendant pleaded Non aſſump- 
ft; and this being an Iſſue directed out of 
Chancery, twas try'd at the Bar. The- Point now 
tried was, Whether it had been an Uſage in this 
Dioceſe to grant this Office to Two, and it muſt 
be ſuch an Uſage as was before the making the 
Statute x E1;z. otherwiſe it will not warrant ſuch 

2 a Grant, 


be ſworn to give Evidence concerning the Uſage 
in his Dioceſe, and that he had granted this Of- 
fice to one, Sc. But this was not allowed; for if 
the Plaintiff hath a good Title, then the Grant 
made by the Biſhop is void; and it was compared 
to the Caſe of a Patron in an Ejectment, who is 
never itted to be a Witneſs to maintain the 
Title of his Clerk. Then it was objected, that 
fince the Plaintiff had produced no Grant to- 
two Perſons but what was 50 Years after the 
1 Eliz. that it would be a very difficult Matter 
to perſuade the Jury to take it upon their Oaths, 
that the Office was granted ſo before the making 
of the Statute. But Serjeant Pemberton anſwer'd, 
That theſe Grants were only produced as Evi- 
dence that ſuch were made; there being no Re- 
cords extant relating to this Matter before that 
Time. And Juſtice Dolben remembred Rzdley's 


Caſe, concerning the Office of Regiſter of Briſtol, 
wherein my Lord Hale was of Opinion, That if 


it could be ſhewn ſuch Grants were made ſome 
Time after 1 Eliz. it would be an Evidence that 
ſuch were alſo made before the Statute. 4 Mod. 
16. Jones verſus Bean. = 

73. If three ſeveral Men in a Suit in Chance- 
ry depoſe or ſwear that J. & made ſuch an Ar- 
bitrament, and the Party grieved bring three 
ſeveral Actions againſt them on the Stature of 
$ Eliz. for Perjury, they may ſeverally ſwear 
one for another, in the three ſeveral Actions. 
Paſ. 40. Eliz. Goulſton verſus Downs adjudged, 
2 Rol. Abr. 695. Pl. 3. | 


74- In Evidence to a Jury at Bar, a Special 


Iſſue by Rule of Court was directed to try the 
Cuſtom of Lady Percie's Manor of Heſtwood in 
Cumberlanhh 


1 
ö 
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a Grant. The Biſhop being in Court offer'd ts | 
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Cumberlatid, whether Fines on the Tenants Ori 
their Lord's Death, be due to the Heirs or Suc< 
ceſſors of the Lord during his Minority. TH 
Defendant excepted to the Steward, That he had | 
Fee on Admiſſion ; ſed non allacatur; and he was: 
_— 3 Leb. go. Pl. 31. Champias verſus At. 
kenſon. | | M ho, 17-1 
75. 23 I 12. An Exception was taken to 4 
Witneſs becauſe a Coufin ; & no# allbcatur. 2 Rol. 
, ont, 
76. By Conſent the Bail may be ſworn as 4 
Witneſs in the ſame Cauſe, 1 Keb. 296. Pl. 131. 
Anonymus. | l 
77. Nota; By Fleming Ch. J. and the whole 
Court, in a Trial at the Bar, where Exception 


was taken againſt a Witneſs, to prove the Exe?⸗ 


cution of a Deed of Feoffment. by, Livery and 
Seiſin, where the Caſe was, A Feoffment in Eee 
was made to the Uſe of J. & and two Witneſſes 
|  wete ſubſcribed to prove the Livery of Seifin ; 
afterwards one of theſe Witneſſes had an Eſtate 
at Will made unto him of Part of this Land, 
and he being produced to witneſs the Execution 
of the Feoffment by Livery of Seiſin, was ex- 
cepted againſt, becauſe he was now a Party in- 
tereſted in Part of the Land, and ſo his Oath 
was to make his own Eſtate good: But notwith- 
ſtanding this Exception was diſallowed by the 
whole Court, and twas reſolved, that he might 
well be ſworn as a lawful Witneſs, to prove the 
Executing of a Feoffment by Livery .and Seiſin, 
this . in Affirmance of the Feoffment, and 
adcordingly he was ſworn, and his Teſtimony re- 
ceived and allowed of. 1 Bulſtrode 202.. Anonys 
mus. 3 . 
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55. In ant Information on a negligent Eſcapey 
Ward who recovered, was produced as a Witneſs;: 
And per Cur. He neither gains nor loſes by this 
Trial, eſpecially if the Money be paid. 4 Keb. 
384. The King verſus Sir obn Lenthall, © 
78. In Evidence to a Jury in Ejectment of 
Tithes on a Leaſe of the Dutcheſs of Somerſet, 
the Defendant excepted to Depoſitions, becauſl 
the Bill was in 1656. which is no Evidence as 
gainſt the Dean and Chapter, becauſe this is nd 
Evidence for them. The Plaintiff excepted as 
gainſt a Copyholder in Reverſion after an Eftare< 
tail, to prove the Boundary of the Pariſh of Prez 
ſhot, and he was ſet aſide for the — w hictt 
makes him partial. 2 Keb. 435. —— verfus Hitchs 
cock. | 

99. In Ejectment of the Manor of Srudbam 
on an Iſſue directed out of Chancery to try this 
Number of Acres, the Defendant excepted to a 
Witneſs that had been a Treſpaſſer, as Servant 
to my Lord Lee in the Lands in Queſtion, an 
Action being depending, the Court ſet him aſide; 
and thereupon the Plaintiff was nonſuit. 2 Keb. 
435. Tucke veiſus Sibley. _ wp 
| Bo. If A. gives a Bond to B. conditioned fot the 
Payment df all the Money due to B. from C. C. 
ſhall be à good Witneſs to prove bow much is due to 
B. from himſelf 1 Lut. 663. Lad wer, Garron. 

81. A Lawyer who was of Counſel, may be 
examined upon Oath as a Witneſs to the Matter 
of Agreement, not to the Validity of an Afus 
rance or t6 Matter of Counſel: And in examin- 
ing of a Witneſs, Counſel cannot queſtion the 
whole Life of the Witneſs; as that he is a Whores 
maſter, Sc. But if he hath done ſuch a notori- 
bus Fact, which is a juſt 5 againſt him; 
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then they may except againſt him. That was 
Onbie's Caſe of Gray's Inn; and by all the Judges 
it was agreed as before. March 83. Anonymus. 
82. In a Trial at the Bar between Valdron 
Plaintiff and Ward Defendant, one Mr. Cony, a 
Counſellor at the Bar, was examined upon his 
Oath to prove the Death of Sir Tho. Cony ; where- 
upon Sejeant Maynard urged to have him ex- 
amined on the other Part, as a Witneſs in ſome 
Matters whereof he had been made privy, as of 
- Counſel in the Cauſe. But Roll Ch. J. anſwered, 
He is not bound to make anſwer to things which 
may diſcloſe the Secrets of his Client's Cauſe, 
and thereupon he was forborn to be examined, 
yl. 449. Waldron verſus Ward. | 

83. Mr. Aylett having been Counſel for the De- 
fendant, deſired to be excuſed to be ſworn on the 

neral Oath' as Witneſs for the Plaintiff, to 
give the whole Truth in Evidence, which the 
Court after ſome Diſpute granted ; and that' he 
ſhould only reveal ſuch Things, as he either 
knew before he was of Counſel. or that came 
to his Knowlege fince by other Perſons, and the 
Particulars to which he was to be {worn were 
particularly propoſed, viz. What he knew con- 
cerning a Will in Queſtion? Whether he knew 
any Thing of his own Knowlege? 1 Keb. 505. 

Pl. 69. Sparke verſus Sir Hugh Middleton. 
84. Upon a Trial at Bar, one Baker (who had 
been Solicitor for Pickering,) was produced as a 
Witneſs concerning the Raſure of a Clauſe in a 
Will, ſuppoſed to be done by Pickering. The 
Court were moved, Whether he could be exa- 
mined touching this, becauſe having been retain- 
ed his Solicitor, he ſhould by Reaſon of that be 
obliged to keep his Secrets? But it appearing 
5 5 
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that B. had made this Diſcovery to him, of 
which he was now about to give Evidence, be- 
fore ſuch Time as he had retained him, the 
Court were of Opinion that he might be ſworn 
otherwiſe if he had been retained his Solicitor 
before: The ſame Law of an Attorney or Coun- 
ſel. 1 Vent. 197. Cuts verſus Pickering. 
' 85. A Clerk attending upon a Grand jury 
ſhall not be compelled to be a Witneſs to reveal 
that which was given them in Evidence. T. per 
7s 226. E | 
86. The Judge would not ſuffer a Gtand Jury- 
man to be produced as a Witneſs, to ſwear what 
was given in Evidence to them, becauſe he is 
ſworn not to reveal the Secrets of his Compani- 
ons. But Gere? For if a Witnels is queſtioned 
for a falſe Oath to the Grand Jury, how it ſhall 
be proved if ſome of the Fury be not fworn in 
ſuch Caſe, CI. 84. Anonymis. | 226.4 
87. Nota; A Parſon's Efidence to prove a Wo- 
man a Concubine was rejected; becauſe he- 
would have marryed her himſelf. See Caſes in 
L. and Eq. Part 1. f. 181. a gps 
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CHAP. V, 
Of written Evidence. 


4 this Head of written Evidence, may 
be comprehended ſuch as is printed, 
touching which we Five the following Caſes, vis. 

1. A printed Hiſtory may be good Evidence, 
or not, ſecundum ſubjeFam materiam : It may be 
a good Evidence of the General Hiſtory of the 
Realm; but it is not ſufficient to prove a pri- 
vate Right, or a particular ſpecial Cuſtom. See 
the Caſe of Steyner and the Burgeſſes of Droit- 
with, Skinn. Rep. 623. Ergo Camden's Britannia 
not admitted to prove a Reputation. Se The 
Bankers Caſe. Jb. 603, nor Dugdale's Monaſticon, 
bid. 624. and yet Speed's Chronicle was admitted 
in Evidence, in the-Caſe of the Lord Brounker 
v. Sir Robert Atkins, Ibid. p. 15. 

2. The Caſe of Seyner verſ. The Burgeſſes of 
Droitwich is reported in Salkeld thus: An Iflue 
was directed out of Chancery, wherein the Que- 
ſtion was, Whether by the Cuſtom of Droitwich 
Salt-Pans could be ſunk in any Part of the Town, 
or in a certain Place only? And upon the Trial 
at Bar, Camden's Britannia was offer d in Evi- 
dence, but refuſed : For the Court held, That 
a General Hiſtory might be given in Evidence to 
prove a Matter relating to the Kingdom in Ge- 
neral, becauſe the Nature of the Thing requires 
it; but not to prove a particular Right or Cu- 
ſtom. So in the Caſe of St. Katharine's Hoſpi- 


tal, Hale allowed a Chronicle to be — 
| 0 
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of a particular Point of Hiſtory in K. Edward 
the Third's Time; and ſo a Vear- Bock may be 
Evidence to prove the Courſe of the Court: 
Yet in this Caſe it was admitted, That Heralds 
Books are good Evidence as to Pedigrees, and 
Pariſh- Regiſters as to Births and Marriages, 
upon the Nature of the Thing: And it was ſaid, 
That in the Queſtion, being whether the Abbey 
De Sentibus was an Inferior Abbey, or not, Dug- 
dale's Monaſfticon was refuſed for Evidence, be- 
cauſe the Original Records in the Augmenta- 
tion- Office might be had or reſorted to. 

3. Note; As to the Books of the Heralds, ſee 
Cumberba. 63. Telverton 34. a Knighthood tried 
by their — : and 3 Mod. 259. a Deſcent 
proved thereby. | 

4. A printed Proclamation is no Proof with- 
out being examined by the Original State Trials, 
4 Vol. 413. The Council-Books held no Evidence. 
2 Vol. 600. Printed Trials are no Evidence. 
3 Vol. 313. Journals of the Houſe of Commons, 
or their printed Votes, held no Evidence. Are; 
3 Vol. 323. yet ſee ibid. 557. the Journals o 
the Lords and Commons, and their Addreſſes 
read as Evidence: And note, That even a print- 
'ed Act of Parliament is no concluding Evidence, 
. unleſs examined by the Record. Vide infra. Yer 
ſee the Journal of the Houſe of Peers read as 
Evidence for the Priſoner. Bid. 2 Vol. 591. And 
the Examination of a Witneſs before a ÞFuſtice 
of Peace, was read on Behalf of a Prifoner ; 
(but this was only to fee if it agreed with his 
Evidence then given in Court; ©.) 2%. 596. 
See alſo 578. and 3 Vol. 668. ſuch an Examina 
tion read againſt a Priſoner. | 

5. The Copy of a Record may be given in Evi- 
dence, becauſe Records are of ſo high a Nature, 
8 and 
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and of ſuch Credit in Law, that they can be 
proved by nothing but themſelves : And no Ra- 
ſure or Interlincation ſhall be intended in them. 
And for this Reaſon, the Copy of a Record be- 
ing ſworn to be a true one, is allowed to be gi- 
ven in Evidence: But the ſureſt Way is to have 


it exemplified under the Great Seal, or at leaſt. 


under the Seal of the Court. 10 Co. 92. E. Lay» 
field's Caſe. | 
6. Nn Zjectione firms, for the ReQory of Burg- 


Fold in the County of Berks :; Upon a Demiſe 


For Years made by Dr. Grifiths, and a Trial at 
Bar, the Cafe upon Evidence appeared to be, 
That the Earl of being a Popiſh Recuſant 
convict, had preſented the Leſſor; who there- 
upon was inſtituted and inducted into the ſaid 
Rectory: But the Record of the Convittion was 
burnt, as was ſuppoſed, amongſt other Records 
of the ſame Nature in the Inner Temple; where» 
fore the Defendant offered to prove it by other 
Evidence, as by the Eſftreats thereof into the Ex- 
ehequer, and —— made accordingly by Autho- 
rity of this Court from Time to Time, as alſo 
by an Inquiſition found and returned here of 
Recufants Lands. And it was held by Hale 
Chief Baron, and the whole Court, That in, 
fuch a Cafe as this, a Record may be proved by 
Evidence, becauſe the Conviction; here is not the 
direct Matter in Iſſue, but is only Inducement to 
it ; as if an Appropriation were in Iſſue, the King's 
Licence, if it could not be found upon Record, 


might be proved in Evidence without ſhewing a 


Record of it, although it be the Foundation of 
the Appropriation. So in Sir Paul Pindar's Caſe, 


in an Action of Trover and Converſion for 


Goods, the Proof depended upon a Fieri 2 


prnditiani enponas; and yet in that Cafe, be- 
1 cauſe 
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The Law of Evidence, 87 


cauſe the Fieri facias could not be found. upon 
Record, it was admitted to be proved in Evi- 
dence: So in this Caſe. But then the Proof muſt 
be ſtrong and cogent, flight and ordinary Evi- 
dence will not ſerve the Turn. Accordingly in 
this Caſe, the Conviction was admitted to be 
proved in Evidence ; but becauſe by the Eſtreat 
of this Conviction into the Exchequer, it ap- 
peared to have been at the ſame Aſſizes, at _ = 
the Party was preſented as a Recuſant, which 
neither the Statute of 23 or 29 Eliz. does allow 
of: For a Proclamation is directed to be made 
at the ſame Aſſizes or Gaol-delivery, in which 
the Indictment ſhall be taken (if the ſame be 
taken at any Aſſize or Gaol-delivery,) by which 
it ſhall be commanded, that the Body of ſuch 
Offender ſhall be rendered to the Sheriff of the 
ſame County before the next Afſſizes, Se. Upon 
this it was held, That the Convi#ion was not ſuf- 
ficiently proved ; and the Jury found for the 
Plaintiff. Har. 323. Knight verſus Dauler, & G 
1 Keb. 7. | L245, 
”. In an Action of Trover and Converfion © 
brought by an Adminiſtrator ; upon Not guilty 
pleaded, the Defendant upon the Evidence con- 
feſſes, That he did convert the Goods to his own 
Uſe ; but farther ſaith, that the Inteſtate was in- 
debted to the King, and that «8 May, 14 Car. 


it was found by Inquiſition, that he died poſſeſſed 


of the Goods in Queſtion ; which being returned, 
a Venaitioni exponas was awarded to the Sheriff, 
who by Virtue thereof ſold them to the Defen- 
dant. And to prove this, the Defendant ſhewed 
the Warrant of the Treaſurer, and the Office- Book 
in the Exchequer, and the Entry of the Inquiſition, 
and the Venditioni exponas in the Clerk's Book; 
to which the Plaintiff ſaith, That the Matter al- 

G 4 ledged 
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Jedged is not ſufficient to prove the Defendant 
Not guilty ; and that there was no. ſuch Writ 
of Venditioni exponas. And the Defendant faith, 
That the Matter is ſufficient, and that there was 
uch a Writ: But it was clearly agreed, That 
upon Evidence the Court for reaſonable Cauſe, 
at their Diſcretion, may permit any Matter to 
be ſhewn to prove a Record. Al. 18. Wright ver- 
ſus Pindar, &. C. Sty. 22 and 34. | 

8. He, that takes out a Copy of Part of a Re- 
cord, muſt at leaſt take out ſo much as concerns 
the Matter in Queſtion, or elſe the Court will 
not permit it to be read. T. per Pais 166. 
9. A Copy of a Record is not true, unleſs it 
be tranſcribed in the ſame Language, and there- 
fore a Tranflation ſhall not be given in Evidence; 
as where the Record is in Latin, and the Copy 
in Engliſh. T. per Pais 228. 
10. Upon View of the Parliament-Roll of the 
Stat. 2 Ed. 6. for Payment of Tithes, and com- 
paring it with the Declarations in the Cauſes be- 
tween Bowes and Broadhead, and Burraſton and 
Herbert, it was found that the Statute was rightly 
recited, notwithſtanding what had been objected 
and the Journal-Book of Parliament produced 
to the contrary ; and thereupon Judgment wag 
given in both Caſes ; and the Court ſaid, That 
they were to be ruled by the Parliament-Roll, 


and not by the Fournal-Book. And the ſame Day, 


in the Caſe between Boyer and Tantulyar, for the 

ſame Reaſon, the Court ordered the Parliament- 

Roll to be brought into Court the next Term, to 

make it appear whether an Adjournment of Par- 
ament was well recited, and would not credit 
he Fournal-Book. Style 155. Anonymus. 

11. An Ad of Parliament produced in Euidencę 

for the Selling of Delinquents Eſtates, was ſworn 
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to have been examined by the Parliament-Roll, 
and that it was a true Copy before it was ad- ; 
mitted to be read in Eyidence. Notae Style 462. 
hurle verſus Madiſon. 33 
- 12, The Copy of a private Aft of Parliament 
may be given in Evidence; and if upon collate- 
ral Ifſue, it is to be proved that ſuch a one was 
Tuſtice of the Peace, ar Baronet, Sc. common 
eputation is ſufficient Proof, without ſhewing 
the Commiſſion or Letters Patent of the Crea- 
tion. T. per Pais 226, | As 

13. A printed Copy of an At? of Parliament is 
not to be given in Evidence, if not examined by 
the Rolls, and ſworn to be a true Copy. T. per 
Pais 232. - 

14. A private Act that concerned Rocheſter- 
Bridge, though printed by Raſtal, was not allow- 
ed in Evidence, not being examined by the Re- 
cord. Otherwiſe of General Statutes ; there the 
printed Statute-Book is good Evidence. T. per 
Pairs 232. S Js IE | 

15. If à Fine be given in Evidence, with five 
_ Years Non-Claim, Sc. the Fine muſt be ſhewed 
with the Proclamations under Seal, and the Chi- 
rograph will not ſerve. T. per Pais 209. 

16. In Ejectment for Lands in Brecknockſbire in 
Wales; upon Not guilty pleaded, and a Trial there, 
the Defendants gave in Evidence a Recovery iti 
a Writ of Qnod ei deforceat, which is their Writ 
of Right at the Great Seſſions there; and produ- 
ced an Exemplification of the Record, under the 
Seal of the Great Seſſions, but not the Record it 
ſelf; and the Plajntiff demurred to the Evidence; 
and the Queſtion now was, Whether the Exem- 
plification maintained the Iſſue for the Defen- 
dants or not? Trevor pro Quer', That it is no 
Evidence; he ſaid, That Lieger-Books and ſuch 

| Paper- 
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Paper-Books cannot be exemplified, but when 
offered in Evidence, muſt be themſelves pro- 
duced: But yet that Exemplifications of Pope's 
Bulls under the Biſhop's Seal had been admitted 
in Evidence in Sir Tho. Read's Caſe. Hill. 22 Fac. 
B. R. But the Common Law took no Notice of 
Exemplifications, till the Statutes of 3 & 4 Ed. 6. 


and 23 Elix. c. 3. which Statutes concern Letters 


Patent only, as was reſolved in Page's Caſe. 5 Rep. 
and in 5 R. 2. Parl. Roll. Numb. 85. there is an 
Anſwer in Parliament, That the Law- admits of 
no Exemplification of Proceſs or Pleadings. Ob- 
jection : By the Act of 34 H. 8. concerning Wales, 
and the Government thereof, it is enacted, That 


Exemplifications of Records ſhall be allowed. 


Reſp. There are but two Repertories of Records 
in ales, the one in North-Wales, the other in 
Sout h- Males; and this Statute extends to the Welch- 
men only; as appears Plow. Com. Obj. 27 Elix. 


c. 9. Reſp. That Act extends only to Fines and | 


Common Recoveries. And the Court here can- 
not. take Notice of the Exemplification of a Re- 
cord there, where the Juriſdiction is limited; 
as appears Cro. Car. 34. upon a Record removed 
hither. And Hill. J Car. B. R. in Price's Caſe, 
the Judge cited Authority, That if the Record 


of a Judgment there were removed hither, an 


2 of Debt would not lie upon it; nor was 
any 


Vide Littleton upon the Statute of Merton con- 


cerning Diſparagement, Hob. Rep. 78. St. abus 


Caſe. 6 Rep. Gateways Caſe, and 37 Ed. 3. Rot. 
Parl. Numb. 10. The Barons and Serjeants at 
Law were yearly to make Enquiry what Laws 
were uſed, and what not: Alſo the Exemplifica- 


tion is only of the Inrolment of the Record, and 


not 


uch Evidence ever offer'd ſince, 34 Hen. 8. 
And a Law diſuſed is, as it were, become null. 


N 
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not of the Record it ſelf. 2 & 3 Eliz. Dyer 17, 
275. Bro. Record. 49. Co. Inft. 225. and Dyer 369. 
Scire facias does not lie upon the Tenor of a Re- 
cord. And by 15 Aff. 16. a Record in Wales can- 
not be vouched here; and in a Caſe tried at 
Lent-Aſſizes 1656. ſuch an Exemplification was 
not admitted for Evidence upon Iſſue of N 
tiel Record in Ejectment, and ſo concluded pro 
yer. But it was ſaid on the other Side, That 
ere the Iſſue is not upon Nut tieb Record, 
but the General Iſſue; and the Exemplificarion. 
comes in upon Evidence only to the Jury, and 
may be ſufficient ground for them to find for the 
Defendant ; Et adjournatur. At another Day 
Atkyns argued for the Defendant ; he cited: 
Newy's and Scholaſtica's Caſe. Plow. Com. 411. 
where the Chirogragh of a Fine was given' in E- 
vidence to the Jury, upon a General Iſſue in 
Aſſize. Dyer 239. b. The Jury find a private 
Act of Parliament, Dyer 167. Conſtat of a Pa- 
tent. 5 Rep. Page's Caſe, Bro. monſtrance de faits. 
68. The Difference is betwixt a Flea of Record, 
and Evidence upon a General Iſſue in bite 
bead's Caſe, Temp. of Wylde Chief Baron. The 
Court held an Exemplification of a Recovery, 
under the Seal of the Mayor of Briſtol, to be 
good Evidence to a Jury; and the Statute of 
27 Eliz. ſeems direct in the Point. Vide 39 Hem. 
6. 4. Dyer.233. Cro. Retords 65. Upon a De- 
bate in Michaelmas- Term after, it was agreed, 
That a ſworn Copy of a Record in Wales might 
be given in Evidence; but it is ſaid, That an 
Exemplification under their Seal could not, be- 
cauſe the Court here ought not to take Notice 
of any ſuch inferior Sea} ; but if it were exem« 
plified under the Great Seal; then it would: be E- 
yidence and Proof, although the Record it ſelf 
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were loſt; but whilſt the Record it ſelf is in Be- 
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ing, no Exemplification under any other Seal ſhall 
be admitted. But it was ſaid on the other Side, 
That it was held by the Judges at Serjeants-Inn, 
upon a Demurrer to Evidence in M Hitebead's Cafe, 
That an Exemplification under the Seal of the 
Mayor of Briſtol, of a Recovery there, ſhould be 
given in Evidence, though the Record it ſelf could 


not be found: And ſo it was at the next Aſhzes; 


and per Cur. Trials in the next adjoining County 
to Wales, are not by any Statute Law, but by 
Preſcription ; and they are tantamount to Trials 


within Hales, where it is admitted that ſuch Evi- 


dence is good, being within the ſame Juriſdic- 
tion ; & adjournatur. At another Day Baldwin 
argued for the Plaintiff, That it is no Evidence, 


'- becauſe the Effect of the Record only is expreſ- 


ſed; whereas the Record it ſelf ought to be ſer 
forth in hæc verba. 3 H. 6. 4. Mich. 21 Car. B. R. 
Rot. 440. Wright verſus Sir Paul Pindar, in Evi- 
dence to a Jury, to prove a diem claufit extremum 
out of the Exchequer, the Record ir ſelf could 
not be found, but a Warrant for it, and an En- 
try of it in the Docket-Book was proved ; and 
upon a Demurrer it was adjudged to be no Evi- 
dence, becauſe a Record cannot be proved but by 
it ſelf, vid. Raft. Entries 318. 1&2 P. & NM. 
Rot. 13. B. R. Fohn verſus Langley. The Recital 
of a Leaſe without ſhewing it, ruled to be no E- 
vidence upon a Demurrer. Vid. Bro. Record 94. 
N B. 144. 28 A. 14. 9 H. J. 9. Dyer 225. Plow. 
Com. 232. Dyer 236. No Exemplification is Evie 
dence but in the ſame Court, to prove a Record 
upon nul tiel Recrod pleaded, but it muſt be under 


the Great Seal. Vid. Bro. Records 65. Co. 2 Inft. 


128. 12 Ed. 4. 16. and the Statute of 2) Elix. c. 3. 
extends to common Recoveries only. It muſt be 
| given 
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given in Evidence by the late Act, in like man- 
ner as if it were to be pleaded, and that muſt 
be under the Great Seal; and ſo concluded pro 
Quer. Hardreſs 118. Olive verſus Gwin. And Note; 
this Cale is reported in 1 Sid. 145. and by this - 
Book it appears, that Judgment was given for the 
Defendant. | 

17. In Evidence to a Jury at the Bar, thoſe of 
Counſel with the Plaintiff produced a Common 
Recovery, which had docked the Intail; where- 
upon the Counſel on the other Side, prefſed them 
to prove who was Tenant to the Precipe, at the 
Time of the Recovery; But the Court would 
not allow thereof; for it ſhall be intend&d to be a 
good Recovery: and if it were otherwiſe, the 
Proof ought to be made by the other Party. 
2 Cro. 454. Dame Griffin verſus Stanhope. | 
18. On Trial at Bar, the Queſtion was, Whe- 
ther there was a Will or no Will? The Plaintiff 
produced a Deed indented, made between two 
Parties, the Man and his Son: And the Father 
did agree to give the Son ſo much, and the Son 
did agree to pay ſuch and ſuch Debts and Sums 
of Money: And there were ſome particular Ex- 
preſſions reſembling the Form of a Will; as that 
he was ſick of Body, and did give all his Goods 
and Chattels, Oc. But the Writing was both 
ſealed and delivered as a Deed; and they gave 
Evidence, that he intended it for his laſt Will; 
which the Court ſaid, was a good Proof of his 
Will. Then the Defendant ſetting up an Entail, 
the Plaintiff exhibited an Exemplification of a 
Recovery in the Marquis of Vincheſters Court 
of ancient Demeſne; the other Side objected, 
That they did not prove it a true Copy. But e- 
cauſe it was antient, the Court ſaid they ſhould 
not be ſo ſtrict upon the Evidence of it; for — 

| | other 
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other Side ſaid, the Court-Rolls were burnt in 
Baſing-houſe in the Time of the Wars, Hale: 1 
remember a Caſe, where one had gotten a Pre- 
ſentation to the Parſonage of Goſnal in Lincoln- 
ire, and brought a Quare impedit, and the De- 
Fendant pleaded an Appropriation, and there 
was no Licenſe of Appropriation produced, but 
Setauſe it was antient, the Court would intend it. 
Then they objected that they ought to prove Seiſin 
in the Tenant to the Præcipe. Hale: It being an 
antient Recovery, we will not put them to prove 
that. He ſaid, the Mayor of Briſtol had offered 
in Evidence an Exemplification of a Recovery 
under the Town Seal, of Houſes in Briſtol, the 
Records being burnt, and that Exemplification 
was allowed for Evidence. 1 Mod. 117. Green 
verſus Proude. 0 
109. Where collateral Proof ſhall be admitted to 
ſhew the Teſtator's Intent in a Will, ſee Caſes 
in L. and Eg. p. 9. 11. See alſo Lord Chief Ba- 
ron Gilbert's Reports 203 to 209, 255, &c. 

20, In Evidence to a Jury, the Recovery was 
proved by Copy of the Roll under the Steward's 
Hand, the Roll being loſt 3 Car. but without 
Proof there was ſuch a Roll, the Court refuſed to 
allow it, although Poſſeſſion had gone along with 
it according to the Recovery: And although this 
be Copyhold, whereof the Rolls are not in the 
Cuſtody of the Party, but of the Lord, and no 
Records, but all done at one Court, and the Co- 
py found but of late, without other concurrent E- 
vidence of a Court then held: But per Cur. Such 
Copy would be good Evidence of the Copyhol- 
er's Eſtate, but not of ſuch 2 Recovery, being a 


Judicial Ad; but this Recovery being recited in 
a Roll of Court, within four Years after the 


Court 


2 
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Court admitted it. 1 Keble 567. Snow verſus Cut- 
ler E Stanley. . 

21. A Record in an Inferior Court was rejected 
in Evidence, and put to prove it now, what was 
then done in the inferior Court, which was the 
Corpotation-Court of Beverley. Clayton 85. Ano- 
nymus. kg age 71 he 

* A Verdi# againſt one, under whom either 
Plaintiff or Defendant claims, may be given in 
Evidence againſt the Party ſo claiming. Contr. if 
neither claim under it. Duke verſus Ventres, Mic. 
1656. B. R. T. per pais 206. . 

23. If one Man hath a Title to ſeveral Lands 
held by ſeveral Tenants, and if he ſhould bring 
Ejectments againſt the ſeveral Defendants, an 
xecover againſt one, he ſhall not give that Ver- 
dict in Evidence againſt the reſt; becauſe the 
Party againſt whom that Verdict was had, may be 
relieved againſt it if it is not good; but the reſt 
cannot, though they claim under the ſame Title, 
and all make the ſame Defence. So if two Te- 
nants will defend a Title in Ejectment, and a Ver- 
dict ſhould be had againſt one of them, it ſhall 
not be read againſt the other; anleſs by Rule of 

Order of the Court. But if an Anceſtor bath a Ver- 
dict, the Heir may give it in Evidence, be- 
cauſe he is Privy to it; for he who produceth a 
Verdict, muſt be either Party or Privy to it; 
and it ſhall never be received againſt different Per- 
ſons, if it doth not appear they are united in In- 
tereſt, Therefore a Verdict againſt A. ſhall ne- 
ver be read againſt B. for it may happen that 
one did not make a good Defence, which the o- 
ther may do. 3 Mod. 141. Lock verſus Norbarm. 

24. Nota; By Choke and Bryan, an Office be- 
ore an yn ſhall not be given in Evidence, 

unleſs it be-exemplified ; for it ſhall not otherwiſe 
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be- deliver'd 36 the Jury, unleſs it be under the 
Great Seal of England, no more than a Teſtimo® 
nial; and tis good Law. Bro. Gen. If. PI. 55. 


25. A Writ of Entry on Diſſeiſin, in the Na- 


ture of an Aſſize, was brought by William Da- 
vers, againſt one in the County of Farwick, on a 
Diſſeiſin of two Hundred Acres of Land, a Hun- 
dred Acres of Paſture, and Forty Acres of Mea- 
dow. And the Tenant ſaid that one Richard Far- 
\#ey was ſeiſed, and died ſeiſed; after whoſe Death, 
B. entred as Son and Heir, and gave Colour to 


the Plaintiff, and conveyed the Eſtate of the 


Fes to himſelf: The Plaintiff makes Title to 
imſelf by one Malter V. and traverſed the dying 
ſeiſed; and upbn this they were at Iſſue; tlie Ju- 
ry appeared, and the Parties alſo; and the Jury 
was tried and ſworn, and the Record was read to 
them, and the Point in Iſſue rehearſed ; which 
was, Whether R. V the Elder, died ſeiſed or no? 
And if they found he did not die ſeiſed, then to 
enquire of the Damages. And at that Time 
Coronſend ſhew'd in Evidence that the ſaid R. did 
die ſeiſed ; for he ſhew'd that R. his Father, died 
ſeiſed of the ſaid Lands, and had Iſſue the ſaid R. 
his Elder, and the ſaid Walter, his younger Son ; 
(by whom the Flaintiff conveys his Right) that 
the Father died; after which the ſaid . diſſeiſed 


the ſaid R. in a forcible Manner. And that the 


ſaid R. ſued out a Writ on the 8 H. 6. againſt 
the ſaid V. in which Action the ſaid VJ pleaded 
in Bar, Sc. and the ſaid R. derived a Title by his 
Father's dying ſeiſed, and the dying ſeiſed was 
traverſed ; and on that an Iſſue was joined, as it 
is now in the Writ of Entry, and tried for the 
' ſaid R. Sc. And he ſhew'd the Record exempli- 
fed under the Seal of the Common Pleas, whicke 


thirtietlt 


* 


rit of Entry was brought in Trinity Term the 


* 23 
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thirtieth Year of H. 6. and depended five Tears; 
and Bryan ſaid, Why was not that Record plead- 
ed againſt the Plaintiff by way of Eſtoppel, be- 
cauſe he is privy ? Ad quod non fuit reſponſum ; for 
the dying ſeiſed ſhould nor be tried in this Action 
if the Record had been pleaded. He alſo, ſhew'd; 
that after the Death of the ſaid R. an Office wag 
found before an Eſcheator, that the ſaid R. the 
Father, died ſeiſed, and held of the Earl of Mar- 
wick by Knights Service; and that the ſaid R. the 
Son was Heir, by Force of which he was in Ward 
during his Nonage; all which Matters prove that 
the ſaid R. died ſeiſed, and fo you'll find it. Bry- 
an; You ſhew nothing of the Office, but a Copy; 
beſides tis impertinent to this Iſſue; for what was 
found before the Eſcheator, was between other 
Perſons, and fo not material to this Plea; beſides, 
if you will have any Benefit of this Office, it 
bught to be produced under the Broad Seal, for 
otherwiſe it is not better than a Letter, which 
ſhall never be delivered to a Jury; quod Choke con- 


. ceſſt. 21 Ed. 4. 37 


26: King Henry VIII. and Fdward VI. by their 
feveral Letters Patenr; having given, , grantedz 
bargained, ſold and exchanged to and with divers 


and ſundry the Subjects of this Realm, Bodies 


Politick and Corporate, in Fee- ſimple, Fee-tail 
for Term of Life or Years, divers Honours, Ca- 
ſtles, Manors, Lands, Tenements, and other Hes 
reditaments and Offices: After and ſince which, 
Grants, Bargains; Sales and Exchanges, divers of 
the ſaid Patentees, their Heirs, Succeſſors or Aſ- 
figns, have bargained, ſold, given, exchanged or 
demiſed divers patticular Parts, Parcels or Por- 
tions of the ſaid Honours, Caſtles, Manors, Lands, 
Tenements, Hereditaments and Offices, or other 
Things thereunto appertaining or belonging; to 
= other 
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other Perſon or Perſons, Bodies Politick or Cor- 
porate, that is to ſay, to ſome of them in PFee- 
ſimple, to ſome other in Fee-tail, for Term of 
Life or Years, or otherwiſe, and after the ſame 
Patentees, for Conſiderations them moving, have 
ſurrendred or given up their ſaid Letters Patent 
into the Chancery, or otherwiſe the ſame Let- 
ters Patent have been forfeited by Attainder, loſt, 
cancelled, imbezilled, or by other Ways or Means 
have come to the King's Hands, and thereupon 
oftentimes the Enrolment of the ſame hath been 
made void and fruſtrate, ſometimes in Part, and 
ſometimes in the Whole; by Reaſon whereof 
ſuch Perſons, Bodies Politick or Corporate, as 
have had Intereſt or Title in or to the ſame Ca- 
ſtles, Manors or Particular Portions or Parcels of 
the ſame, ſo to them given and granted, have 
been in Times paſt, and in Times to come are 
like to be diſinherited, or in Danger of Loſs of 
their Intereſt in or to the ſame, to their no little 
Hindrance and Peril: For Remedy whereof it is 
enacted, | 

© That all and every Perſon or Perſons, Bodies 
© Politick or Corporate, which lawfully ſhalt or 
© may claim by Force of any Patent or Patents 
© made, or hereafter to be made, by the King's 
© Majeſty, his Heirs or Succeſſors, Kings of this 
© Realm, or by any of them, and all other that 
© now have, or hereafter ſhall happen to have, any 
© good or lawful Eftate, Right, Title, Rent, Pro- 
© fit, Intereſt or Poſſeſſion of, in, to, or out of 
© any Honours, Manors, Lands, Tenements, He- 
* reditaments or Offices; or of other Things to 
© any of the Premiſſes appertaining or belonging, 
© or to any Part, Parcel or Member of them, or 
any of them, by, from or under any ſuch Paten- 


tee or Patentees, or any of them, or by, from 
Pt or 
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© of under the Heirs, Succeſſors or Affigns of 
© them or any of them, or by, from or under the 
© Eſtate of any others which had, have or here: 
after ſhall have the Eſtate, Title, or Intereſt; of 
any ſuch Patentee or Patentees, or by any o- 
ther Means, under ſuch Letters Patent, ſhall 
and may at all Times hereafter, in any of the 
King's Courts, his Heirs or Succeſſors, and elſes 
where, make and convey unto themſelves Titles 
by Way of Declaration, Plaint, Avowry, Ti- 
tle, Bar, or otherwiſe, as well againſt the King's 
Highneſs, his Heirs and Succeſſors, and every 
of them, as againſt any other Perſon or Pers 
ſons, unto the aid Honours, Caſtles, Manors, 
Lands, Tenements, Offices, and other the Pre- 
miſſes, or any Part or Parcel of the ſame, un- 
to them or any of their Predeceſſots and An- 
ceſtors, or others, whofe Eſtage they have in the 
ſame, by, from or under che gd Patentees, or 
any of them, or the Heirs, Anceſtors or Aſſigns 
of any of them, or otherwiſe under the Date 
of the ſaid Letters Patent, compriſed or con- 
tained in any Exemplification or Cinftat there- 
of, made of to be made, by the ſhewing forth 
of the Exemplification or Conſtat of the Roll, 
or of ſo much thereof as ſhall ſerve for the 
Matter in Variance, under the Great Seal of 
© England: And the ſame Exemplification or Con- 
© Bat of the ſaid Enrolment, ſo (as is aforeſaid) 
© pleaded and ſhewed, ſhall be of like and the ſame 
Force and Effect, to all Intents and Conſtruc- 
© tions in the Law, as the ſaid firſt Letters Patent 
© were and ſhould be of, if the ſame were or 
© ſhould be pleaded or ſhewed. 3 £9 4 Ed. 6. c. 4. 

27. For the avoiding all ſuch Doubts, Queſtions 
and Ambignities as have riſen, and of ſuch as bere- 
after might ariſe, upon the Statute made in the 

H 2 Parlia- 


. N M K KKW . K 0 


© tent, or of, for or concerning any Part or 
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Parliament begun and holden at Heftminfier, the 
4th Day of November, in the zd Year of the 


Reign of Edwerd VI. intitled, An Act concerning 


Grants and Gifts, made by Patentees out of Letters 


"Patent, and for a due and full Supply of all ſuch 


Wants as may be thought to be therein: It is enacted, 

© 'That all and every Patentee and Patentees, 
c their Heirs, Succeſſors, Executors and Aſſigns, 
© and all and every other Perſon, and Perſons ha- 


_ © ving by or from them, or any of them, or un- 


© der their Title, any Eſtate or Intereſt, of, in, 
© or to any Lands, Tenements or Hereditaments, 
or any other Thing whatſoever, to ſuch Paten- 
tee or Patentees heretofore granted by any Let- 
ters Patent either of King Henry VIII. Ed- 
ward VI. Queen Mary, King Philip and Queen 
Mary, or by any of them, or by the Queen's 


* 
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© ſince the 4th Hay of February, in the 27th Year 
© of the Reign of the ſaid late King Henry VIII. 
© or elſe by the Queen's Majeſty that now is, her 
© Heirs and Succeſſors, at any Time hereafter to 


© be granted, ſhall and may at all Times here- ' | 


© after in any of the gy Highneſs's Courts, 


ry of themſelves, ſuch Claim or Title by Way 
of Declaration, Plaint, Avowry, Bar, Repli- 
cation, or other pleading whatſoever, as well 
againſt the Queen's Highneſs, her Heirs and 
Succeſſors and every of them, as againſt all 
and every .other Perſon -and Perſons whatſo- 
© ever, for or concerning the Lands, 'Tenements, 
© Herediraments, or other Things whatſoever, 
© ſpecified or contained in any ſuch Letters Pa- 
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Parcel 


moſt excellent Majeſty that now is, at any Time 


her Heirs or Succeflors, or elſewhere, make 
and convey, and be allowed and ſuffered to make 
and convey to and for him, them, and for eve- 
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c Parcel thereof, by ſhewing forth an Exemplifi. 
c cation or Conftat under the Great Seal of Eng- 
© gland, of the Enrolment of the ſaid Letters Pa- 
© tent, or of ſo much thereof as ſhall and may 
© ſerve to or for ſuch Title, Claim or Matter, the 
© ſame Letters Patent then being and remaining 
© in Force, not lawfully ſurrendred nor cancelled, 
© for or concerning ſo much and ſuch Part and 
© Parcel of ſuch Lands, Tenements, Heredita- 
© ment, or other Thing whereunto ſuch Title or 
© Claim ſhall be made, as if the ſame Letters Pa- 
© tent ſelf were pleaded and ſhewed ; any 
© Law, Uſage, or other Thing whatſoE@ver to the 
s contrary notwithſtanding. 13 Eliz. c. 6. 

28. Part of a long Patent was copied our, and 
fworn True, and that it was ſo much of it as 
did concern the Thing in Queſtion; and the 
Counſel on the other Part did oppoſe this to be 
Evidence, and the Judge did in the End reject it, 
for that there may be Proviſo's, Sc. in the Pa- 
tent, and the Witneſs could not {wear he did read 
the Roll throughout of this Patent, ſo that no 
more was in it than now ſhewed: Quad Nota; if 
he could, it ſeems it had been admitted. Clay. 142, 
Mun verſus Fobnſqunn. 5 

29. If the King's Letters Patent are ſhewn in 
Evidence, in which tis recited, that the Office 
was before granted by Letters Patent to F. S. 
and that he had made a Surrender of the ſame to 
the King who accepted thereof, and then in Con- 


ſideration of this Surrender, the King grants the 
Office to 7. D. it is not ſufficient Evidence ta 


ſhew theſe Letters Patent, without ſhewing the 
Letters Patent made to J. S. and his Surrender 
by Matter of Record, for that is not to be tried 
or proved by any Thing but Matters of Record, 
being Things of Record. Mjch. 13 Car. B. R. 
| | "=" -, : 2000 - 
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Mead verſus Lenthall. In an Action on the Caſe 
for the Office of Marſhal of the King's Bench, 
reſolved per Cur, on the Evidence at a Trial at 
Bar. And Sir Fohn Mead was Non-ſuited, be- 
cauſe he did not prove it fo; yet it ſeems it is not 
neceſſary to ſhew the Record; bur *tis not fit to 
ſuffer ſuch Proof, without ſhewing the Record, 
or a true Copy of it: But it ſeems the Jur 
might well have found it, if it had been credited. 
2 Rol. Abr. 673. Pl. z. 2 Lev. 108. Cragg verſus 
Norfolk. | 

30. Upgn Evidence given at a Trial at the 
Bar, in a Treſpaſs and Ejectment between Good- 
ſon verſus Jones, it was ſaid, That one may not 
thew in Evidence to a Jury an Inſpeximus of a 


Deed enrolPd in Chancery, if it be not a Deed of 


Bargain and Sale enrolled there: For if it be a 
Deed of Feoffment, the Party muſt ſhew the Deed 
it ſelf; for the [n/peximus is no Matter of Record, 
But by Roll C. J. Tho' the Þnſpeximns be the [n+ 
ſberi mus of the Enrolment, and not of the Deed 
it 


ſelf; yet if it be an ancient Deed it may be 


given in Evidence. It was then alfo ſaid, that if 
it do not appear by the Fabrick of a Deed that 
Lands are to paſs thereby by Way of Feoffment; 
yet the Lands may paſs by Way of Uſe, if there 
be a ſufficient Conſideration expreſs'd in the 
Deed to raiſe a Uſe. It was alſo then ſaid, that 
if a Deed do run thus, This Indenture made, &c. 
whereas in Truth the Deed is not indented; yet 
may this Deed operate as a Deed-Poll. It was 
likewiſe ſaid, That if one make a voluntary Con- 


veyance upon Conſideration of Natural Affection, 


and is not at that Time indebted unto any Per- 
ſon, nor be in Treaty with any one for the Sale 
of the Lands, ſuch Conveyance hath no Badge 
of Fraud; but otherwiſe it is, if he be indebted 
| | or 
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or in Treaty for Sale of thoſe Lands: It was 
then alſo ſaid, That a voluntary Affidavit made 
before a Maſter of the Chancery cannot be given 
in Evidence at the Trial. Style 445. Anorymus.. 

31. It is dangerous to permit any one, who in 
pleading ought by Law to produce the very Deed 
it ſelf to the Court, on the general Iſſue, to prove 
to a Jury by Witneſſes that there was ſuch a Deed, 
which they have heard and read; or to prove the 
ſame by Copy; for the Faults, Raſings, or Inter- 
linings, or other Imperfections in theſe Caſes won't 
appear to the Court. Or perhaps the Deed may 
be on Condition, Limitation, or contain a Power 
of Revocation. Yet in great and notorious Ex- 
tremity, as if by the Fire of the Party's Houſe 
all his Evidences were burnt; then if this appears 
to the Judge he may, in Favour to ſo great a 
Sufferer, permit him on the Iſſue to prove the 
Deed in Evidence to the Jury by Witneſſes; that 
Calamity may not be added to Calamity ; and if 
the Jury find it, altho* the Deed it ſelf be not 
ſhewn, it's clearly good. 10 Cv. 92. Layfield's Caſe. 

32. In a Trial at Bar between Thurle and Ma- 
diſon, it was ſaid by Glyn, Ch. J. that if divers 
Perſons do Seal a Deed, and but one of them ac- 
knowledge the Deed; and the Deed is thereupon 


enrolled, this is a good Enrolment within the Sta- 


tute, and may be given in Evidence as a Deed 
enrolled, at a Trial. It was then alſo ſaid, That 


if a Deed expreſs a Conſideration of Money up- 


on the Purchaſe made by the Deed, yet this is no 
Proof upon a Trial that the Monies expreſſed 
were paid, but it muſt be proved by Witneſſes. 
Sty. 462. Thurle verſus Madiſon. * 58. 
33. A Deed of Feoffment may be given in E-. 
vidence as a Releaſe, if without Livery. Per Bark- 

e. Clay. a. A L 39% 
„ 34 In 
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33864. Ia Evidence to a Jury at Bar, on Eject. 
3 vag made by die Plant; as Leſſee 
 fori2000 Years of Lands in Cauſbam in Miliſbire, 
which the Defendant would preſume was revoked, 
ſhewing a Will and Charges and Settlements 

made afterwards: by the Mother, who was ſeiſed 
in Fee; but per Cur', (Revocation. or Surrender 
all never be intended without Proof that it was 
actually done. The Leaſe was loſt, but the three 

Witneſſes {wore there was ſuch a Leaſe; and that 
it was taken out of the Plaintiff's: Trunk and 
Þurnt by the Defendant, was ſworn by others; 
which per Cur is Title ſufficient to an Eſtate 
-without producing the Deed; contra to a Debr, 
becauſe the Party muſt ſay hic in Cur? prolat: The 
Defendant's Title was by a Conveyance of gene- 
ral Words, give, grant, enfeoff, Ec. in Conſidera- 
tion of Affection, Ec. with a Letter of Attor- 
ney to execute it by Livery, which was never 

done; wherefore per Cur, This is no Title as a 
Covenant to ſtand ſeized, as was offered by 
Finch, Solicitor, but after waived; and on the 
Morrow the Jury found pro Plaintiff. 2 Keb. 483. 
Moreton Leſſee of Fames verſ. Horton and Thorner. 
33. A Proof that there was a Revocation is 
ſufficient for the Heir, without producing: the 
Deed it ſelf, which was taken away by the De- 

endant himſelf, A Leafe recited in a Releaſe 

was admitted to be proved by the Witneſs to the 

Releaſe, without ſhewing the Leaſe it felf, which 

was embezilled by Herbert, Leſſor of the Plaintiff. 

1 Keb. 12. Negus verſus Renal. 
36. A Fine was produced, but no Deed decla- 
ring the Uſes; but a Deed was offered in Evi- 

dence,. which did recite a Deed of Limitation of 

the Uſes; and the Queſtion: was, Whether that 
was Evidence? and the Court ſaid, That _ 


bare Recital of a Deed was not Evidence; but 
that if it could be proved that ſuch a Deed had 
been, and loſt, it would do, if it were recited in 
another; and it not being proved that ever there 
was a Deed leading the Uſes of the Fine, the 
Counſel on one Side oppoſed the ſaid Deed of 
Recitals being at all read: But the Court faid, 
We cannot hinder the reading of a Deed under 
Seal ; but what Uſe is to be made of it is another 
Thing. 6 Mod. 44. Ford verſus Lord Grey: 

37. A Leaſe and Releaſe were given in Evi- 
dence to entitle the Plaintiff, and they were both 
named hec Indentura, but were not indented. 
Good, per Hale Chief Baron, at Norfolk Sum. A. 
1668. Brian verſus Trundle. T. per pais 195. 
38. The Deed to lead rhe Uſes of a Fine /ur 
conceſſit need not be proved per Teftes. T. per pais 
209. * AO-#'9 
39. A Rule of Court was made by Conſent, 
that a Deed ſhould be given in Evidence, without 
Proving the Execution of it. 2 Sid. 269. Anonymus. 

40. An ancient Deed is good Evidence without 
proving or Seal on it. 1 Keb. 877. Hright verſus 
 Sherrard, © k&: | Nene 
441. To prove the Sealing and Delivery of a 
Deed, and not know the Party that did it, is not 
good Evidence; but if he knows the Party upon 
Sight of him, it is good enough. T. per pais 172. 
442. A Deed found in Archives of the Chapter 
of Hereford was read to prove an Endowment of a 
Vicaridge, being but concurrent Evidence; tho 
it appeared not to have been ever ſealed or deli- 
vered. 2 Keb. 126. Smith verſus Rawlins. 

43. An ancient Writing, that is proved to have 
been found amongſt Deeds and Evidences of 
Land, may be given in Evidence, although the 
executing of it cannot be proved; for tis hard to 

| | prove 
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prove ancient Things, and the Finding them in 
ſuch a Place is a Preſumption they were honeſt. 
ly and fairly obtained, and preſerved for Uſe, and 
are free from Suſpicion of Diſhoneſty. 24 Car. 
B. R. T. per pais 220. 

44. In an Ejectment, the Plaintiff declared up- 
on a Leaſe made and delivered the Day of the 
Date; but the Witneſs who was to prove the 
Deed, ſaid he ſaw the Deed delivered, but could 
not ſwear it was delivered the ſame Day it bore 
Date. Coke directed the Jury to find it was deli- 
vered the Day of the Date; for being proved to 
be delivered it fhall be intended to be delivered 
the Day of the Date. 1 Rol. Rep. 3. Stone ver- 
ſus Gubbon. ; 

45. In one Beckrow's Caſe, in Evidence to the 
Jury it appear'd, that Beckrow intending to mar- 
Ty a Widow, made a Conveyance by Deed of 
Feoffment of his Land, to ſeveral Uſes, by which 
he ſettled his Land upon the Iſſue of the Feme, 
having Iſſue by a former Wife. But after the 
Marriage, he by much Importunity got the Deed 
of Conveyance into his Hands, out of the Cu- 
ſtody of the Wife; and alſo an Obligation which 
makes mention of it, and was for the Perform- 
ance of Covenants; and then he cancelled the 
Deed and the Obligation, and took off the Seal 
from them ; and afterwards ſettles his Land upon 
his former Children, and dies (having Iflue by 
his laſt Wife). And in Actions under theſe Con- 

veyances, it was permitted by the Court, that the 
cancelled Deed ſhould be read in Evidence. But 
firſt there ſnould be Teſtimony given of the Truth 
of that Practice, before it ſnould be read. Het. 138. 
Beckrow's Caſe. 

46. An Indenture to guide the Uſes of a com- 
mon Recovery was offer'd in Evidence; = ar 
2 f cals 
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Seals were torn of: Yet it being proved to have 
been done by a little Boy, twas allowed to be 
read. Pal. 402. Argol verſus Chen. 

47. An original Leaſe could not be produced, 
being an ancient Leaſe; but the Grandſon of the 
Leſſor produced a Counterpart, found among the 
Evidences of his Grandfather, This was allowed 
for Evidence, tho' there was no ſubſcribing Wit- 
neſſes to it; for Juſtice Mindbam ſaid he had ſeen 
many Deeds in Queen Elizabeth's Time without 
any, and it was admitted as ſufficient Evidence to 
prove a Man an Adminiſtrator, for to ſhew the 
Book of the Eccleſiaſtical Court, which granted 
it; in which the Act or Order of the Court for 
granting the Adminiſtration was entered, withour 
producing the Letters of Adminiſtration them- 
ſelves; and Twiſden ſaid it was ſo adjudged in the 
Lord Mancheſter's Caſe. 1 Lev. 25. Garret ver- 
ſus Liſter. IPA 

48. All the Court held that the Counterpart of 
an ancient Deed, which might be loſt, is good 
Evidence with other Circumſtances ; but not of 
it ſelf without other Circumſtances: But that a 
Counterpart of a Deed leading the Uſes of a 
Fine, was of it ſelf good Evidence. Staniſon ver- 
ſus Davis, 6 Mod. 225. Pr, 

49. A Copy of the Counterpart of a Leaſe be- 
ing loſt, was given and allowed in Evidence. 
Mich. 15 Car. 2. Strode verſus Dr. Holt. B. R. 


50. Per Holt Ch. J. In a Caſe in my Lord 
Hale's Time, between Combes and Mayo, a Coun- 
terpart of an ancient Deed, was admitted as Evi- 
dence of the Deed; and a ſpecial Verdict was 
thereon drawn up, as finding of. the Deed with a 
prout patet per the Counterpart ; which he ſaid 
was done to preſerve the Precedents: And now 


by 
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by all the Court, the Counterpart of a Deed, with. 
out other Circumſtances, is not ſufficient Evidence; 
unleſs in the Caſe of a Fine; in which Caſe, a 
Counterpart is good Evidence of it ſelf. 1 Salk. 
287. | 
51. In Evidence to a Jury on a Trial at Bar in 
Ejectment, a Copy of a Deed burnt in the Fire 
of Sir Thomas Gardiner was offer'd in Evidence ; it 
was made by the Witneſs to carry about to Coun- 
ſel, but never examined with the Original, and 
*rwas oppoſed by Jones for the Defendant, becauſe 
never examined; but per Cur, This is good Evi- 
dence, as well as the Teſtimony of a Witneſs of 
the Contents of the Deed burnt ; which was al- 
lowed to my Lord Coke, who witneſſed a Con- 
veyance in Sir Chriſtopber Haydon's Caſe; and in 
one Donſe's Caſe at Oxford Aſſizes, the like Evi- 
dence was allowed; and per Twiſden in Tbius 
Caſe, ſuch a Copy was allowed without exami- 
ning, and thereupon it was allowed and read. 
2 Keb. 546. Medlicot verſus Foyner, S. C. 1 Mod. 4. 
52. In a Quare Impedit, the Plaintiff declared 
upon a Grant of the Advowſon to his Anceſtor ; 
and in his Declaration ſays, hic in Cur prolat” ; 
but indeed he had not the Deed to ſhew. Ser- 
jeant Baldwin brought an Affidavit into Court, 
that the Defendant had gotten the Deed into his 
Hands, and prayed that the Plaintiff might take 
Advantage of a Copy thereof, which appeared in 
an Inquiſition found temp. Ed. 6. Cur : When an 
Action of Debt is brought upon a Bond to per- 
form Covenants in a Deed, and the Defendant, 
cannot plead Covenants perform'd, without the 
Deed, becauſe the Plaintiff has the Original Deed, 
and perhaps the Defendant took not a Counter- 
5 of it; we uſe to grant Imparlances *till the 


laintiff bring in the Deed, and ppon Evidence, if 
it 


* 
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it be proved that the other Party has the Deed, 
wie admit Copies to be given in Evidence. Bur 
here the Law requires that the Deed be produced; 
you have your Remedy for the Deed at Law. 
1 Mod. 266. Anonymus. | AS 

53. It was holden for Law by Vernon, Judge of 
Aßzc, that where the Defendant himſelf hath 
the Deed which concerns the Land in Queſtion, 
and will not produce it; in ſuch a Caſe the Copy 
thereof will be permitted to be given in Evidence, 
and ſo it was, and the Witneſs ſwore it once in 
his Hand, and that the Copy produced was a true 
Copy of the Deed, and himfelf did examine it. 
Clayton 15. Anonymus. f 

54. To prove a Settlement made 9 Car.'r. the 
Plaintiff produced a Witneſs, who ſaid, that he 
being to purchaſe an Eſtate from my Lord the 
Father, one Mr. Nichols, who was then of Coun- 
ſel to my Lord, gave him a Copy of ſuch a Deed, 
to ſhew what Title my Lord had. But being ask- 
ed whether he did ſee the very Deed, and com- 
pare it with the Copy, he anſwered in'the Ne- 

ative : Whereupon the Court would not allow 
bis Teſtimony to be a ſufficient Evidence of the 
Deed. 1 Med. 94. Henry Lord Peterborough ver- 
ſus 7obn Lord Mordant. | 5 

55. A Bill in Chancery was offered in Evi- 
dence; and it was objected that Bills contain 
Matters ſuggeſted by the Sollicitor, or Counſel 
of the Party without his Privity. But after a De- 
bate, a Copy of the Bill againſt the ſame Party 
was allowed to be read in Evidence. Por they 
ſaid they would not intend that it was preferred 
without the Party's Privity; and if it were, he 
has good Remedy againſt them thar4did it, by an 
Action on the Cafe. But they ſaid that this E- 
vidence was not as valid as a Letter from the 

2 Party. 
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Party. Nota; (ſays the Reporter,) It was not ur- 
ged that the Defendant had put in his Anſwer to 
the ſaid Bill, and that there had been Proceedings 
upon it, which I think is a better Reaſon to al- 
low it for Evidence: For the Proſecution by the 
Plaintiff anſwers the above-mention'd Objection 
of its being preferred by a Stanger, without the 
Party's Privity. And at the Sitting this Term in 
Guild-hall before Bridgman Ch. J. a Bill in Chan- 
cery was offered in Evidence, who asked whether 
there had been any Proceedings upon the Bill, 
and ſaid, otherwiſe he would not admit it to be 
read: But the Anſwer and other Proceedings be- 
ing ſhewn, it was allowed. Sid. 220. Snow verſus 
Philips, S. C. 1 Keb. 780. | 

56. A Bill in Chancery was given in Evidence 
againſt the Camplainant ; but this was held to be 
but of ſlight Moment. 1 Ven. 66. Mews verſus 
Mews. But as to Evidence, what is allowable of 
not in Courts of Equity; ſee the General Abridg- 
ment of Caſes in Equity lately publiſhed, in Title 
Evidence, Witneſſes and * | 

57. It was the Opinion of Ley Ch. J. Chamber- 
lain and Dodderidge, Juſtices, That a Defendant's 
Anſwer in an Engliſh Court, is a good Evidence 
to be given to a Jury againſt the Defendant him- 
ſelf; but it is no good Evidence againſt other Par- 
ties. And the Judges ſaid, That if the Defen- 
dant's Anſwer be read to the Jury, it is not bind- 
ing to the Jury, and it may be read to them by 
the Aſſent of the Parties. And it was further 
ſaid by the Court, That if the Party cannot find 
a Witneſs, then he is as it were dead unto him ; 
and his Depoſition in an Eng/iſþ Court in a Cauſe 
betwixt the ſame Parties, Plaintiff and Defen- 
dant, may be allowed to be read to the Jury, ſo 


as the Party make Oath that he did his Endeavour 
+6 to 
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to find his Witneſs, but that he could not ſee him, 
nor hear of him. Godb. 326, Anonymns.. * 

59. The Anſwer of a Feoffee in Truſt in the 
Chancery, was refuſed per Cur. to be given in 
Evidence, the Party being living, and none of the 
Parties to the Suit, which was betwixt the Heir 
and Ceſtui que Truſt. 1 Keb. 281. Anonymus. 

59. In an Ejectment upon Not guilty pleaded, 
This Queſtion did ariſe at the Trial, Whether the 
Anſwer of a Guardian in Chancery, ſhall be 
read as Evidence in this Court to. conclude the 
Infant, there being ſome Opinions that it ought 
to be read? And the Defendant's Counſel inſiſt- 
ing on the contrary, Eyre being the puiſne Ju- 
ſtice, was ſent to the Court of C. B. then fitting, 
to know their Opinions, who returning made this 
Report, That the Judges of that Court were all 
of Opinion, That ſuch Anſwer ought not to be 
read as Evidence, for it was only to bring the In- 
fant into Court to make him a Party. 3 Mod. 258. 
Eggleſton & al. verſus Speke alias Petit. 

60. In Evidence to a Jury at Bar in Ejectment, 
the Defendant made Title as Purchaſer under a 
Deviſee, and ſhewed only a Bill in Chancery 
preferred by the Heir, under whom the Leſſor of 
the Plaintiff claims againſt the Deviſee, where- 
by the Will was ſet forth and confeſs'd in the An- 
ſwer, which per Kelynge & Moreton contra to Twiſe 
den, is no Evidence, though a Poſſeſſion were 
prove accordingly in the Deviſee, and that this 

ad been by the Flaintiff confeſs'd in former 
Trials; and the only Point inſiſted on, was on 
the Nonage of another Deviſor after; but one of 
the Depoſitions ſwearing that there was ſuch a 
Will, and that he had read it, the Court admitted 
it; but he ſaying the Will was to the Son, under 
whom the Defendant claimed generally, not ſay- 


ing 
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ing what Eſtate, and though the former Bill and 
Rs tions ſwear the Deviſe was in Fee, 
yet the Court would not admit it for more; but 
aſter, this er by another Witneſs. 2 Keb. 
$5. Evans verſus Herbert. 

61. In Evidence in a Trial at Bar on Leaſe of 
one Wright, an Anſwer of one Lewis Mordant ſur- 
viving Truſtee, under whom the Plaintiff claim- 
ed, was offered, but being after a Conveyance 
made by him, the Court refus'd ; but had it been 
before, per Wyndbam and Moreton, it would have 
been good againſt all claiming under him; which 
Twiſden denied, becauſe an Anſwer doth not diſ- 
covet the whole Truth, and therefore ſhall be ad- 
mitted only againſt the Party himſelf that made 
it, and not of one Defendant againſt another, 
much leſs againſt a Stranger. 2 Keb. 424. Miles 
verſus Barnardi ſton. | | 

62. One Cutrier preferred a Bill in the Exche- 
quer-Clianibet, againſt Ruſſbworth and others; 
Tenants of a Manor of the Counteſs of Pem- 
* brok#'s, for Suit to his Mill, which he claimed by 
Preſcription; many Witneſſes were examined on 
both Sides: And how upon this Bill preferred 
againſt the Counteſs and Currier, a Trial at Law 
being directed to try the Title, the Counteſs 
would make uſe, at the Trial betwixt Currier and 
her ſelf, of the former Depoſitions taken, ut ſupra ; 
and that being denied her, ſhe now appealed to 
the Court for Directions in the Matter, and 
pray'd a new Trial. The Couft was of Opi- 
nion, That the former Depoſitions ought not to 
be made uſe of at the Trial, becauſe the Coun- 
teſs was not a Party to that Suit; and as they 
could not be read againſt her, no more could 
they be read for her. And becauſe ſhe was not 
bound by them, not having been a Party to the 
T Suit; 
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suit; nor was ſhe in a Capacity of examining 
any Witneſſes in it, or preferring Interrogatories 
in it; for that Reaſon alſo, ſhe could not make 
uſe of the Depoſitions of any that had been a 
Witneſs in it. And it is not like to the Caſe of 


an Ejectment, brought by a Reverſioner, or, Debt 


the Statute of Ed. 6. brought by a Proprie» 
tor of Tithes, after a Verdict at Law for. the 
Leſſee or the preſent ne ; for true it is, 
That ſuch a Reverſioner of Lands or Tithes, ſhall 
have Advantage of the Verdict, and give it in 
Evidence; but the Reaſons are, becauſe they 
cannot be immediate Parties to the Action or 
Suit; for that muſt be proſecuted by the Leſſee 
or preſent Tenant: And likewiſe becauſe they 
may give any Thing in Evidence to the Jury, 
as well as the Plaintiff himſelf: And Kindred or 
Aﬀinity to the Reverſioner, is a good Cauſe of 
Challenge; but it is otherwiſe in Caſe of Depo- 
ſitions: For there, only Parties to the Suit can 
examine or interrogate. Likewiſe the Rever- 
ſioner or the Seignoreſs, might have been made 
a Party to the original Suit in Equity, though 
not at Law. And it was ruled accordingly, that 
the Depoſitions ſhould not be made uſe of. Har- 
dres 472. Ruſhworth & al. verſus Counteſs of Pæm- 
broke verſus Currier. de 5 8 
63. The Depoſitions which were read again 
my Lord of Bath in the other Cauſe, are no E- 
vidence in this, becauſe that Trial is not between 
the ſame Parties; and Depoſitions are never 
Evidence but where they are mutual, arid this 
Defendant does not claim under any one that was 
Party to the former Suit, Cur. They may be 
read, becauſe the Defendant ſhelters himſelf un- 
der the other's Title, and the Title of the Land 
is not in Queſtion, but ; 7 whom the Rent 12 
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be paid. If the Defendant gives the Plaintiff*s 
Anſwer in Chancery in Evidence, he may inſiſt 
only to read ſuch Part as he will, for it's like 
Examination of Witneſſes; but then the other 
Side may inſiſt to have the whole read after, 
5 Mod. 9. Earl of Bath verſus Batterſea, 
64. Depofitfons in Chancery of Witneſſes, were 
refufed in Evidence by the Judge, and Copies of 
Record ſworn to be true ones were not permit- 
ted by the Jury to be taken away with them, as 
Deeds under Seal uſe to be. Clay. 85. Anonymus. 

65. The Ch. Juſt. refuſed Evidence of Depoſi- 
tions in Chancery, becauſe no Rule was made on 
the Hearing to allow them, but only a fub- 
ſequent Order of Court after Diſmiſſion, and it 
appeared not whether they were taken here, or 
beyond Sea, in Engliſh or in a foreign Language, 
but only by Afﬀidavit that the Witneſſes were 
Foreigners, and could not be found: But the 
Court conceived, if the Depoſitions were ac- 
cording to the Courſe of the Court, they ought 
to be allowed; ſed concordat. eft inter partes. 1 Keb. 
685. Sir Martin Nuwel's Caſe. 

66. If an Exemplification comes out of Chan- 
cery, of the Depoſition of Witnefles ſince dead, 
the Jury may have it with them. Paſ. 10 Fac. 1, 
Thomas verſus Cook, 2 Rol. Abr. 687. Pl. z. | 

67. If an Exemplification comprehends the 
Depoſitions of ſome Perſons that are dead, and 
ſome that are till living, the Jury ſhall not have 
it with them. Paſ. 10 Fac. 1. Thomas verſus Cook. 
2 Rol. Abr. 687. Pl. 4. | G 

68. Richardſon demanded of the Court, if there 
are ſeveral Depoſitions under the Great Seal gi- 
ven in Evidence, and ſome are read and ſome 
not; whether the Jury may take them with 


them from the Bar? And they all 8 
ey 


„ Law of Evidence, 115 
they might, becauſe perhaps ſome were not read 
for Shortneſs of Time, , or they were all to the 
fame Purpoſe, and being under the Great Seal 
they may have them. Lit. Rep. 69. Anonymus. 

69. Bertue prayed the Depoſitions between Pri. 
mate and the Defendants in Chancery of Wit⸗- 
neſſes that are dead, might be allowed at the 
Aſſizes in an Information of Perjury, which the 
Court refuſed, either for the Defendant, or the 
King, in regard the King is no Party to the Suit 
in Chancery. 1 Keb. 167. Fackſor verſus Fen- 
wick & Holt. 's | E 
770. Upon an Evidence in an Zjectione fitmey 
the Court would not ſuffer Depoſitions of Wit- 
neſſes taken in the Court of Chancery to be gi- 
ven in Evidence, unleſs Affidavit were made, 
that the Witneſſes who depoſed were dead. Godb. 
193. Sir Francis Forteſcue and Coake's Caſe. 

mr. Depoſitions taken in the Dutchy and 
exemplified, were offered in Evidence, but re- 

jected, becauſe the Anſwer of the Defendant 
was not alſo exemplified, ſo that it might appear 
to be the ſame Matter and Title; and by this it 
ſeems then they might have been allowed. Clayt. 9. 


Aldbrooke's Caſe. | | 
52. In Ejectment for an Eſtate of the Lord 


Cobbamt's in Kent, it was held upon Evidence per 
Cur. by Advice of all the other Judges, whom 
one of the Barons was ſent to conſult, (quad nota) 
That if one Witneſs be examined for the Defen- 
dant de bene efſe to pteſerve his Teſtimony, 
upon a Bill preferred, and before Anſwer, 'and 
upon an Order of Court for his Examinations. 
made upon hearing of Counſel on both Sides; 
and if after Anſwer, the Witneſs die before he be 
examined again, the Anſwer coming in on the 
23th of November, and the Witneſs's Death haps 
| + - pening 
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ning on the 18th of December following, and 


e being ſick all the mean Time, ſo that he could 


not go to be examined; that notwithſtanding all 
this, the Examination of ſuch a Witneſs ſhould 
not be read in Evidence, becauſe it was taken 
before Ifſue joined in the Cauſe, and he might 
have been examined after: And the Defendants 
did not appear to be in Contempt. Hard. 315. 
xverſus Brown & . 
73. In an Ejectment. On the Trial were pro- 
duced as Evidence for the Plaintiff, certain De- 
poſitions taken in Chancery where was a Bill 
filed, and a Subpæna iſſued, and Depoſitions ta- 
ken de bene eſſe, and the Witneſs dies before An- 
ſwer: And upon this Evidence a Verdict pro Quer. 
But the Poftea ordered to be ſtaid until the Opi- 
nion of the Court was had; and now twas ar» 
gued, that they were good Evidence; for the 
End of the Bill was to examine Witneſſes in per- 
petuam rei memoriam; and if there had been an 


Anſwer, then they muſt: be re-examined if living; 
but here they dying before Anſwer, are always 
allowed to be read in Chancery. It's true that 
generally ſpeaking there ought to be Bill and 


anſwer proved before Depoſitions, but here the 
Witneſſes die before Anſwer, and it was through 
the Defendant's Default, that there was no Anſwer ; 
and his ſtanding in Contempt ſhall not prejudice 
the Plaintiff, who cannot keep his Evidence alive. 
Here the Defendant joined in Commiſſion, and 
.croſs-examined them; this is always allowed as 
Evidence there, and that Court is Time out of 
Mind, and Part of their Buſineſs is to perpetuate 
Teſtimony : And if this be not Evidence, any 
Defendant may by his Obſtinacy, deprive me of 


the Teſtimony of antient Witneſſes, by refuſing 


to anſwer till their Death, In Godb. 326. twas a 
|  Ryere,, 
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Lare, If Depoſitions after Anſwer between the 
ſame Parties were to be allowed as Evidence; but 
held that twas, if could not be found upon 
Search, though not dead. See 2 Roll. Abr. 619. 
Ecnntr. Serjeant Tremain. They are no Evi- 
dence, becauſe there was no Anſwer, Here was 
no Iſſue joined, and no Perjury can be aſſigned 
upon ſuch Depoſitions, becauſe no Iſſue is joined, 
I Cro. 352. Sharp's Caſe. 3 Inſt. 167. To make 
Perjury, it muſt be in a Matter pertinent to the 
Iflue ; *tis the common Practice to produce Bill 
and Anſwer. In the Caſe of Ford and Gray tried 
at Bar in Com. Ban. an Exemplification was pro- 
duced of Depoſitions in Chancery, and becauſe 
no Anſwer was ſhewn, the Depoſitions were re- 
jected, per Ch. J. Polexfen & al ibid. Tis the An- 
ſwer that makes the Depoſitions of any Validity. 
Depoſitions in Caſe of an Anſwer by an Infant 
his Guardian, may be read, though the An- 
ſwer be no Evidence againſt himſelf. Ch. J. Hat, 
Quzre, If any Court by Courſe of Law, can exa- 
mine Witneſſes till Iſſue be joined, and therefore 
I much doubt if theſe can be Evidence. We can 
not take Notice what the Chancery allows as Evi- 
dence, and their Practice is no Rule to us; Dollen 
dubitabat. For that the Court of Equity is not ſo 
antient, for before Ric. 2. the Petitions were to 
the King, and by him referred ſometimes to the 
Chancellor, and ſometimes to the Treaſurer, but 
no ſettled Court of Equity before the Chancellor 
till Ric. II.'s Time. Gregory. That it is good E- 
vidence, becauſe they joined in Commiſſion and 
did croſs- examine. Eyres clearly of another Opi- 
nien, That it is good Evidence, that the Court 
of Equity hath been Time out of Mind. Sed quia 
Holt he ſitavit, adjornatur. Show. Rep. 363. Howard 
verſus Tremain, S. C. 4 Mod. 146. 1 Salk. 278. 
A 13 77 
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74. In Ejettione firmæ, for the Barony of Cocker- 
mouth, and all the other Eſtates of Foceline late 
Earl of Northumberland, the Leſſor ſhewed an In- 
quifition in the Time of Richard the Second, which 
found an Entail on the then Earl of Northumber- 
land, and the Heirs Male of his Body, and de- 
rives his Title from Sir Ing/aram Piercy, the third 
Son of Henry, the fifth Earl of Northumberland of 
that Name, and offered in Evidence the Baronage 
of England, wrote by Sir William Dugaale King at 
Arms, Sed non allocatur. Afterwards he offered 
divers Depoſitions taken de hene eſſe in Chancery 
without the Defendant's Anſwer, which were re- 
jetted by the Court for that Reaſon. ' And it was 
agreed, That the Court was not obliged to admit 
of ſuch Evidence. But by Maynard, who was 
Counſel for the Defendant, The Courſe in that 
Caſe is to have an Order in Chancery, to oblige 
the other Party to admit of ſuch Evidence, but 
that does not oblige the Courts of Common Law. 
L. Jones 164. Piercy verſus —  *' = - 
"5. In Evidence to an Eſſex Jury at the Bar in 
Eje#ment. Maynard for the Defendant' offered 
an Exemplification under the Great Seal in 1588. 
af Depoſitions in Chancery, whereby a Convey- 
ance made in 86 and loſt, was proved. And the 
Court agreed, That being ſo old, and the Re- 
cords of the Rolls burnt ſince, it is good Evi- 
dence, though the Bill and Anſwer were not in 
it, which by Twiſdey and Maynard was uſed but 
thirty Years laſt paſt, and before it was not uſual 
to inſerr the Bill and Anſwer; and this was gi- 
ven in Evidence in a former Trial here at Bar, 
though it appeared to be a Bill of Diſcovery by 
Francis Moor againſt Richard Moor his Father, un- 
der whom the Plaintiff claimed as Heir, the De- 
fendant as Purchaſer, becauſe the a” 2 
77 | | uc 
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ſuch are never publiſhed without Notice given to 
both Parties. 2 Keb. 31. Blower verſus Ketchmere. 
76. Nota; It was ſaid by Juſtice Ellis, That it 
was reſolved. by the whole Court of B. R. in the 
Caſe of Dutton, upon a Trial at Bar concerning 
his Will forged by Mr. Cult, That Depoſitions ta- 
ken in Chancery in perpetuam Rei memoriam, up- 
on a Bill for that Purpoſe exhibited, cannot be. * 
given in Evidence at a Trial at Law, unleſs there 
be an Anſwer put in and produced; and ſo he 
ſaid, he had known it ſeveral Times reſolved both 
in B. R. and in C. B. Ray. 335. Anonymus. : 
77. To prove a Jointure, Depoſitions in Chan- 
cery were produced by the Plaintiff, which were 
offered to be read. The Bill and Anſwer being 
taken off the File and loſt, they offered to give 
an Account that it was once filed, which was by 
the Six Clerks Book, and produced an Enrol- 
ment of the Decree, which mentioned both Bill 
and Anſwer. And the Court was of Opinion, 
that the Jointure-Deed being loſt, they might 
ſupply the Proof by Memorials thereof, ſince 
it was impoſſible to ſhew the Deed it ſelf, and. 
8 had a Verdict. 5 Mod. 110. Barlays 
Cale. - N 
78. The great and main Reaſon why Depoſi- 
tions taken in the Court of the Counſel at Tor in 
Caſe of Freehold, were not allowed to be read 
here, was becauſe the Court, where they were ta- 
ken, was not holden competent in a Caſe of this 
Nature. Hob. 109. The King and the Lord Hunſ= 
don verſus Counteſs Dowager of Arundel and the 
Lord William Howard. 2 
79. On Evidence to a Jury, Hutton ſaid, That 
Depoſitions in a Cburt, which is not a Court of 
Record, as the Spiritual Court, although it be a 
Cauſe of which they 1 Jurtſdiction, ſhall 75 
n ihe 4 
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be read here; but by the other three Judges contra. 
But they all agreed, That Depoſitions taken in 
the Counſel at Vork or Marches of Wales, ſhall 
not be admitted; and afterwards they agreed 
with Hutton in that Caſe, becauſe it never was 
done, they would not make a Precedent. Lit. 167. 


Auonymus. | 


. 80. It was moved by Serjeant Py/ae, That De- 
poſitions taken in the Eccleſiaſtical Court, might 
be given in Evidence in a Trial ar this Court ; and 
the Court was againſt it, becauſe they were not 
taken in a Court of Record. And they ſaid, al- 
though the Parties were dead, yet they ought not 
to be allowed. And by Barks Ch. J. No De- 
poſitions ought to be allowed, which are not ta- 
ken in a Court of Record. And Fofter and Reeve 
were of Opinion, That although the Parties 
would aſſent to it, yet they ought not to be gi- 
ven in Evidence againſt the conſtant, * Rule in 
ſuch Caſe. Crawley held the contrary, for he ſaid, 
'That a Writing, which by the Law is not Evi- 
dence, might be admitted as Evidence by the 
Conſent of the Parties. Mar. 120. Anonymus. 
* B81. Sir Tho. Dawby brought an Action on the 
_ Caſe againſt a Pariſh-Clerk; and in this Caſe; 
Depoſitions taken in the Eccleſiaſtical Court, 
were admitted to be read in Evidence, becauſe 
the Witneſſes were dead; but it was denied the 
Jury to have theſe Depoſitions with them. Clay. 
62. Dawby's Caſe. _ * 
82. It was agreed by all the Judges, That if a 
Witneſs, who was examined by the Coroner, be 
abſent, and Oath is made that they have uſed all 
their Endeavours to find him, that is not ſuffi- 
cient to authorize the Reading of his Examina- 
tion. Kelynge 55. Quere poſt Holt's Opinion in 


Breedon's Cale contra. 
| | 83. It 


The Law of Evidence. fer 
z. It was reſolved by all the Judges, That in 
Caſe any of the Witneſſes, which were examined 
before-the Coroner, were dead, or unable to tra- 
vel, and Oath made thereof, that then the Exa- 
mminations of ſuch Witneſſes ſo dead or unable to 
travel, might be read, the Coroner firſt making 
Oath, that ſuch Examinations are the ſame he 
took upon Oath, without any Addition or Alte- 
rations whatſoever. Kelynge 55. 1 Lev. 80. Brum- 
wiche's Caſe. 

84. On an Indictment of Murder it appeared, 
That one of the Witneſſes, who was examined be- 
fore the Coroner of the Verge, was gone beyond 
Sea, as it was ſuppoſed by the Procurement of 
the Defendants, on which it was doubted, whe- 
ther this Depoſition might be read? And it was 
ruled it ſhould; for being beyond Sea is the ſame 
as if he were dead as to this, and accordingly ir 

was read: But the Opinion of all the Court ex- 
cept the Ch. J. was, That a Depoſition taken 
before a Juſtice of the Peace, ought not to be 
allowed in ſuch a Caſe, for the Authority of the 
Coroner ſuper viſum Corporis is very great, and 
in ſome Caſes, is a Record that cannot be tra- 
verſed. It was moved by the Ch. J. That the 
Footmen who were found Not guilty, and againſt 
whom no Evidence had been given of Misbeha- 
viour or ill Language, but only that they were 
waiting on their Lord, ſhould be examined for 
the Preſervation of their Teſtimony againſt other 
Offenders, was refuſed by the other Judges, who” 
ſaid they had no other Authority in this Caſe, 
but as Juſtices of the Peace. 7. Fo. 53. Thatcher 
and Waller's Caſe. ' Kelynge 55. 
85. On an Information tried at the Bar by a 
2 ury againſt one Samuel Pain, a Miniſter 

e, 


etting forth, That the Defendant was the 
Com- 


Compoſer, Author, and Publiſher of a moſt ma- 
licious and wicked .Libel againſt the late Queen 
Mary, which was ſtyled her Epitaph; upon Not 
Guilty pleaded, the Caſe upon the Evidence ap- 
peared to be thus: That Pain wrote the Lidel, it 


being dictated to him by another. That he after 


wards put it into his Study, and by Miſtake de- 


| livered. it to one Brereton inſtead of another Pa- 


per, who tranſmitted a Copy thereof (through 


ſeveral Hands) to the Mayor of Briſtal, which 


occaſioned the Mayor to ſend for Brereton to exa- 
mine him; which he did upon Oath, but not in 
the Preſence of Pain. Brereton was now dead, 
and the Queſtion was, Whether his Depoſitions 
taken before the Mayor, ſhould be given in Evi- 
dence at this Trial? The Counſel for the De- 
fendant inſiſted, That it could not be done by 
Law, becauſe Brereton being dead, the Defendant 
had loſt all Opportunity of croſs-examining him; 
That this Caſe was not like an Information before 
a Coroner, or an Examination by Juſtices of the 
Peace of Perſons accuſed, and afterwards com- 
mitted for Felony, becauſe they have Power by 
a particular Statute, to take ſuch Examination 
both of the Fact and Circumſtances, and to put 
it in Writing, and certify it at the next General 
Gaol-Delivery. But Depoſitions of this Nature, 

are never allowed to be read as Evidence in a Civil 
Cauſe, and much leſs in a Criminal Cauſe ; that 
before the making thoſe Statutes, no ſingle Ju- 
ſtice had Power to take Informations of Witneſſes 
againſt Criminals, neither could the Conſervators 
at Common Law take ſuch Depoſitions. They 


might remove or ſecure the Diſturbers of the 


Peace, and the Juſtices of Peace may now pre- 
pare Buſineſs for the Seſſions; but they have no 
Juriſdiction before the Indictment is found; but if 

| at 
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Time before the Statute they had taken 
Feb — they were never given in E- 
vidence againſt the Party. To which it was an- 
ſwered, That the Statute makes no Difference in 
| this Caſe, for the Power of a Juſtice of Peace to 
take Examinations is not grounded upon it; he 
might examine a Criminal by Virtue of his Office, 
and the Statute doth only inforce the Execution 
of his Office, by commanding him to take ſuch 
Examinations, that if he had committed it to 
Writing, and tranſmitted it to the Gaol- Delivery, 
it would have been given in Evidence to convict 
the Party; and the Reaſon why ſuch Examina- 
tion ſhall be read, is not by Virtue of any Sta- 
tute-Law, but by the Authority of the Perſon 
before whom the Oath is taken; and if ſuch Oath 
ſhould an; falſe, the Party might be indicted for 
Perjury. 'The Court thereupon ſent the puiſne 
2 ge to confer with the Juſtices of the Common 
Pleas, who returning, the Ch. J. declared, That 
it was the Opinion of both the Courts, that theſe 
Depoſitions ſhould not be given in Evidence, the 
Defendant not being preſent when they were ta- 
ken before the Mayor, and ſo had loſt the Benefit 
of a Croſs-Examination. 5 Mod. I61. Rex ver- 
ſus Pain. | 
86. That Depoſitions taken in Chancery de Jew 
ne eſſe only, are good Evidence at Law, where 
the Witneſs dies before Anſwer. See the Caſe of 
Howard verſus Tremain, 1 Salk. 218. viz. On a 
Bill exhibited in Chancery to perpetuate a Teſti- 
mony, the Defendant who was Heir at Law, ſtood 
in Contempt and would not Anſwer; and there- 
upon the Plaintiff had a Commiſſion, and examin- 
ed Witnefles to the Matter of his Bill De bene + 
and the Defendant joined in the Commiſſion 
(VO I conceive e an Appearance) ans 


Croſs- 
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Croſs- examined ſome of the Witneſſes produced 
for the Plaintiff; and before the Anſwer came in 
the Witneſſes died: And on a Trial in Ejectment 
in which the Plaintiff made Title under this Will, 
the Queſtion was, Whether theſe Depoſitions 
could be given in Evidence? And a Verdict was 
taken for the Plaintiff,” but the Poftea was ſtayed 
till the Opinion of the Court was had on this Point. 
And it was not queſtioned but if the Defendant 
kad anſwered, and theſe Depoſitions had been ta- 
ken after Anſwer, they had been good Evidence 
inſt the ſame Parties, and thoſe that claim un- 
dier them: And per Eyre J. It might be very in- 
convenient if this ſhould not be allowed as Evi- 
dence; for how otherwiſe can a Deviſee prove his 
Right in many Caſes, if he may not examine 
"Witneſſes i perpetuam rei memoriam; for the Heir 
at Law will not anſwer to the Plaintiff's Bill; 
and on the other Side, he will not call in Queſti- 
on the Title of the Deviſee as long as there are any 
witneſſes alive to prove the Will; but as ſoon as 
they are Dead, he will then commence his Suit, 

See 1 Show 363. S. C. 
38). But Note; Such Depoſitions in perpetuam Rei 
Memoriam, are not Evidence in any Caſe as long as 
the Witneſſes are living; as was agreed in the Caſe 
of one Tilley, 1 Salk. 286. where on a Trial at 
Bar, this Point aroſe, viz. Such Depoſitions having 
been taken in Chancery, it afterwards happened, 
That the Inheritance of the ſame Lands deſcend- 
ed to the Perſon who was ſworn as a Witneſs, and 
he was now a Party to the Suit in Ejectment; and 
the Queſtion was, Whether thols Depoſitions 
could be read in the Cauſe? Trevor Ch. J. held 
(at firſt) that they ought, for that he was diſa- 
bled to give Evidence by the Act of God; ſo that 
*rwas in Effect the ſame thing as if he were ** | 
ux 
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but Tracy and Blencowe were cortra: Wherevpon 
Tracy came into B. R. to ask the Opinion of that 
Court. And the Court agreed, That they ought 
not to be Read: For per Hole Ch. J. The only 
Intent of ſuch Depoſitions is to perpetuate Teſti- 
mony in caſe the Witneſſes died, and they cannot 
be read in any Caſe between other Parties, till 
after the Death of the Witneſs, who is to appear 
and give his Teſtimony Viva voce as long as he 
lives; much leſs can they be read in this Caſe, 
where the Witneſs himſelf is a Party. To which 
Trevor then agreed. 

88. That Depoſitions before a juſtice of Peace, 
if the Deponent die, may be good Evidence in 
Caſes of Felony, but in no Caſe elſe, ſee 1 . 825 
281. and Q, 2 
909. On an Appeal from the Commidianerw of 
Exciſe to the Commiſſioners of Appeals, aceord- 
ing to 12 Car. 2. c. 23. The Queſtion was, if the 
Depoſitions of the Witnefles, and their Exami- 
nation written down by the Clerk of the Com- 
miſſioners of Exciſe ſhould be allowed to: be read 
in Evidence on this Appeal, or whether the Wit» 
neſſes ſhould not be again perſonally produeed 
and examined viua voce: The Commiſſioners of 
Appeals thought the Depoſitions ſufficient, and 
they proceeded thereupon ; and a Prohibition be- 
ing mov'd for in B. R. was denied at firſt, be- 
cauſe this had been the Courſe ever ſince the 
Statute, and it was (thereby to be) a ſummary 
Proceeding ; that it would occaſion Trouble and 
Delay to the Revenue to bring in all the Wit- 
neſſes again; and it was but proper the Commiſ- 
ſioners of Appeals ſhall have juſt the ſame Evi- 
dence the Commiſſioners of Exciſe had. So it is 
in an Attaint, and the Law does not make vive 
* Evidence neceſſary, unleſs it be before a 


Jury. 
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Jury. (&: a Juſtice of Peace?) In other Caſes 
tions may be Evidence; if it were not ſo 
in this, they would be to try the Matter de novo, 
inſtead of trying an Appeal, (Note; This was 
Mich. 8 M. 3.) But afterwards, Paſch. 9 N. 3. 
B. R. The Court chang'd their Opinion, and 
held, That the Commiſſioners of Appeal ought to 
examine the Witneſſes de novo on the Appeal; 
that ſo was the Intent of the Act, and that the 
Commiſſioners had to that End a Power given 
them to adminiſter Oaths ; that this was juſt; be- 
cauſe the firſt Sentence might be by Default, or 
the Depoſitions * miſrepreſent, or not repre- 
ſent the whole Caſe; and upon Appeals from the 
Orders of Juſtices, an Examination is always de 
novo, and a Prohibition was granted. But Holt 
ſaid, his private Opinion was, That if the Vit. 
meſſes were dead, they might uſe their Depoſitions. 
Breedon verſ. Gill, 2 Salk. 555. See 5 Mod. 271. 
. C. Where a Copy of a Conviction before Com- 
miſſioners of Exciſe was allow'd as good Evi- 
dence, without producing the Exciſe-Book. Fu}- 
ler and Fotch, Carth. 346. Vide ib. 220. Rex verſ. 
James, where Copies of Affidavits taken before 
1 were allow'd to prove Perjury, 
* 9 
9o. Depoſitions of Witneſſes before Commiſ- 
ſioners in Chancery are not to be allow'd as ſuf- 
ficient Evidence to convict one of Perjury, Sc. 
See Comberba. 38. The King againſt Baſpole. 
91. Depoſitions taken by Commiliioners on a 
Commiſſion of Bankruptcy, ſhall not be given in 
| Evidence in a Suit, in which the Queſtion is, 
| Whether he was bankrupt or not bankrupt; or to 
| prove any Thing depending on it, becauſe the 
other Party could not croſs-examine the Perſon 
that made the Depoſition. 2 Rol. Abr. 679. 3. ps 
: I 5 92. 
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92. An Affidavit made before a Maſter in 
Chancery by one dead, was produced in Court, 
but not ſuffered to be read, but as a Note or 
Letter, unleſs the Plaintiff would produce a Wit- 
neſs to ſwear, That he was preſent when the 
Oath was made before the Maſter. 3 Mod. 36. 
Goodier verſus Smith 
93. An Order of the Court of Chancery is 
not to be given in Evidence, without producing 
a Copy of the Bill on which it was made; and a 
Commiſſion out of Chancery to abut and.abound 
certain Lands, returned and acquieſced under, 
and an Enjoyment accordingly, is good Evidence 
of the Land ſo bounded being rightly bounded; 
but a bare Commiſſion returned without more; / js 
no Evidence at all. 6 Mod. 146. Turner verſus 
Nurſe. | ö Np i Rp 
94. It was reſolved by the Court, That a De- 
cree in Chancery or any other Court of Equity, 
is no Evidence in a Court of Common Law, as in 
Walſingham's Caſe. 1 Sid. 75. Marret verſus Ay. 
95. By Twiſden, Decretal Order under the Seal 
of the Exchequer, which recites all the Proceed- 
ings; or Exemplification under the Great Seal 
hath. been allowed to be read as Evidence; but 
by Aloyn, not unleſs it have the Bill and Anſwer, 
which Myndbam agreed: But by Twiſden, Where 
the Decree is produced only in Paper, - then the 
Bill and Anſwer ought to be adjoined, but not fo 
when the Decree is under Seal: And in C. B. 
Stiff againſt Stiff, the Judges admitted a Decree 
to have been under Seal, and yet'would not allow 
it without Bill and Anſwer. And by Alon, it is 
uſual to diſallow ſuch Decrees, but an Exempli- 
fication of rhe Chancery per Cur. always recites 
the Bill and Anſwer. Moreton Serjeant ſaid, he 
never did ſee the Seal of any Court denied to he 
given 
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given in Evidence. An Interlineation without 
any Thing appearing againſt it, will be preſumed 
to have been made at the Time of the making 
the Deed, and not after. 1 Keb. 21. Trowel ver- 
ſus Caſtle. | 6 . 
96. A Decree of the Court of Wards not be- 
ing under Seal, cannot be given in Evidence. 
2 Rol. Rep. 457. Anonymus. 8 
97. On a Modus ſuggeſted to pay every tenth 
Day's Milk, from April till November, skimmed, 
and then made into Cheeſe, in Lieu of all. Tithe 
of Milk; a Prohibition was granted to try this 
Modus, and ſettle the Matter; and after long Ar- 
gument as to the Goodneſs of the Modus, (and 
many Caſes cited) Mr. Eyre came and ſhewed, 
That the Prohibition was teſted the 29th of N- 
vember, and that ſix Months, z. e. Kalendar 
Months (as they ought to be) were expired the 
29th of May laſt; and therefore he moved for a 
Conſultation, becauſe in all that Time they had 
not proved their Suggeſtion ; and 'twas granted 
on the Statute of Ed. 6. which is expreſs, That 
the Suggeſtion ſhall be proved within fix Months; 
and the Court agreed, That the Statute extends 
as well to Suits for ſmall as for great Tithes; and 
that the fix Months are to be computed from the 
Tefte of the Writ, and the Caſe in Mo. 573. 
where tis ſaid there muſt be fix Months in 
Term-time for proving the Suggeſtion, was de- 
nied. Foy verſus Lifter, Salk. 554. 
98. In Caſes of Tithes, Ec. If the Plaintiff be 
a Parſon, Vicar, or other Eccleſiaſtical Perſon, 
and claims the Tithes in Right of the Church or 
Benefice whereof he is Incumbent, he is in Strict. 
neſs bound to prove his Inſtitution and Induc- 
tion, and all Things elſe required by Law to 
qualify him to be the Incumbent of the Cured 70 
row © whic 
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which the Tithes belong; and yet if ſuch Plain« 
tiff hath been for ſeveral Years in Poſſeſſion, he 
is not ordinarily put to prove thoſe Matters, un- 
leſs the Defendant in his Defence ſhews ſome 
Reaſons why the ſame ought to be proved, Sc. 
But the Law has not determined how. many 


Years ſuch Plaintiff ought to be in Poſſeſſion, to 


excuſe his being put to ſuch Proof, But. that 


ſeems to be left to the Judge's Diſcretion, tho 


conceive three or four Years may ſuffice. 

99. In a Suit for Tithes in the Spiritual Court, 
the Defendant pleaded, that the Plaintiff (the 
Parſon) had not read the thirty-nine Articles, 
and the Court put the Defendant to prove it, 
thoꝰ a Negative; whereupon he moved for a Pro- 
hibition, which was denied; for in this Caſe the 
Law will preſume, that a Parſon has fead the 
Articles; for otherwiſe he is to loſe his Benefice ;z 
and when the Law preſumes the Afﬀirmative, then 
the Negative is to be proved. 1 Rol. Rep. 83. And 


it has been frequently ruled at the Aſfizes, That 


all Things neceſſary to make the Defendant a 
compleat Incumbent, unleſs the Plaintiff by fome 
Evidence to the contrary puts the Defendant up- 
on proving thoſe Matters, fee Claytor's Rep. 83. 
And yet in the Cafe of Ejectment for a ReQtory 
in 1 Sd. 220. the Court ſeemed to be of Opinion, 
That Admiſſion, Inſtitution, Induction, Read- 
ing the Articles, Gc. ought to be proved, and 
that the Admiſſion, Inſtitution, and Induction, 
upon the Preſentation of a Stranger, is ſufficiens 
Evidence to bar the Plaintiff in an Ejeftione 
firme, and to put him to his Quare Impedit. 
100. Alſo in the Caſe of Subſtraction of 
Tithes, the Plaintiff muſt prove, That the Lands 
lie within his Pariſh, and that the Corn, Ge. 
growing thereon was 2 away, and by w 


and 


hom, 
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and muſt alſo prove the Value of the Corn, Ce 
And if the Plaintiff be a Leſſee, he muſt alſo 
prove his Leaſe; and yet after a long Poſſeſſion 
ſuch Leaſe need not be proved, nor need he 
prove what Eſtate his Leſſor had at the Time of 
the Leaſe made. 1 Sid. 220. And where he muſt 
prove his Title, ſee Strode and Birt's Caſe. The 
Defendant on the other Side ought to prove, 
That the Tithes were juſtly ſet out, and the 
Modus or Cuſtom of Tithing within that Pariſh ; 
and if the Tithes are once ſo duly ſet out, and 
after taken away by a Stranger, without Fraud 
in the Defendant, the Defendant or Owner of 
the Land is not chargeable. 'The Defendant may 
alſo prove, That the Plaintiff obtain'd his Living 
by Simony, or did not read the Thirty-nine Ar- 
vicles, Se. or is guilty of ſome Act or Omiſſion, 
which makes his Benefice void ; or he may prove 
a Leafe or Grant of the Tithes, or ſome Agree- 
ment or Compoſition, or a Modus Decimandi, or 
that the Benefice is above 8 J. Value per Annum, 
and that the Plaintiff has accepted another Li- 
ving without a Diſpenſation, Oc. See the Law 
of Tithes 424, F. | 

101. But ote; No Depoſitions in the Eccle- 
ſiaſtical Court in a Suit there for Tithes, altho” 
the Witneſſes are dead, are to be allowed as E- 
vidence in an Action brought at Common Law, 
tho” in the ſame Cauſe. But a Sentence given 
in the Eccleſiaſtical Court concerning Tithes, 
may be given in Evidence in an Action at Com- 
mon Law, for that is a judicial Act. Mich. 13 
Car. B. R. inter Comitem Sarum and Sir Broket 
Spencer, per Cur. 2 Rol. Ab. 679. Pl. 6. See Black- 
bam*s Caſe infra. 
102. It was reſolved by the Court, That a 

Thing concluded in the - Eccleſiaſtical Court 
2 touch- 


1.4404 1 Tr ff T. ed 

The Law df-Evidence, izr 
touching Lands, cannot be given in Evidence at 
a Trial at Law for Land. Syle 10. Betſworth 
verſus Bet ſwortb. 1 „ 
103. In Trover, upon Evidence at a Trial be- 
fore Holt Ch. J. at the Sittings in Middleſex, the 
Caſe was, the Plaintiff prov'd himſelf poſſeſſed 
of the Goods, and that they were taken away 
by the Defendant. The Defendant ſhewed, That 
they were the Goods of 7 Blackbam in her 
Life-time, and that he had taken out Letters of 
Adminiſtration to her, and ſo was intitled to the 
Goods. Upon this the Plaintiff proved, That 
ſome few Days before her Death, the ſaid Fane 
was actually married to him; and in Anſwer to 
that it was inſiſted, That the Spiritual Court had 
determined the Right to be in the Defendant ; 
for __ could not have granted Adminiſttation 


to the Defendant, but upon ſuppoſing there was 
no ſuch Marriage, and that this Sentence being 


of a Matter within their Juriſdiction was conclus 


five, and could not be gainſaid in Evidence. And 
by Holt Ch. J. A Matter which has been directly 
determined by their Sentence cannot be gainſaid; 
their Sentences are concluſive in ſuch Caſes, and 


no Evidence ſhall be admitted to prove the con- 


trary; but that is to be intended only in the 
Point directiy tried; otherwiſe it is if a collateral 
Matter be collected or inferred from their Sen- 
tence, as in this very Caſe, where, becauſe the 
Adminiſtration is granted to the Defendant, 
therefore they infer The the Plaintiff was not the 


Defendant's Husband ; as he could not have been 


taken to be, if the Point tried in their Court had 
been Married or Unmarried, and their Sentence 
had been Not married. Blackbam's Caſe, 1 Salk. 


290, 
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104. The Almanacłk is a ſufficient Evidence to 
prove a Day Sunday, Cc. 1 Cro. 227. Page ver- 
ſus Fawcet, S. C. 1 Leon. 242. Sid. 300. Copeney 
verſus Phelps. 6 Mod. 41. Dom. Regin. verſus Dyer. 
6 Mod. 8 1. Burrough verſus Perkins. CIR 
105. It was holden in Caſe of a Deviſe of 
Lands, that the ſhewing of the Will under Seal, 
and proof that it was examined by the Original 
is good Evidence, without ſhewing the original 
Will. Clay. 57. Lodge's Caſe. 


106. The Will under which Title is made, muſt 
be ſhewed to the Court it ſelf, and not only a 
Copy, which they refuſe to admit. 1 Keb. 117. 
Eden verſus Chalkill. | 
10%. If a Man deviſe Land by his laſt Will in 
Writing either by Force of the Statute of Wills, 
or at Common Law by Cuſtom, and that Will is 
proved in the Spiritual Court per Teftes, yet the 
Probate of that Will, nor the Depoſitions which 
were taken for the Probate, are not to be given in 
Evidence at the Common Law to prove : Will 
and the Deviſe of Land, becauſe that Probate as 
to the Land being a Freehold, is coram non judice, 
although the Probate was good as to the Perſonal 
Eſtate deviſed by the ſame Will. Hill. 10 Car. B. R. 
between Brett Nettar and Stephen Brett, 2 Rol. Ab. 
678. Pl. 1. 5 

108. In a Writ of Error on a Judgment in the 
Common Pleas in Ireland, in Ejectment, this Que- 
ſtion aroſe upon a Bill of Exceptions which was 
Preferred, becauſe the Judges there would not 
direct the Jury, that the Probate of a Will be- 
fore the Archbiſhop of Canterbury in whoſe Pro- 
vince the Teſtator died, and alſo before the Bi- 
ſhop of PFernes, was ſufficient and concluding E- 
vidence, but only that they were good Evidence, 
and ſo left it to the Jury. To which the _ 2 

| | 8 
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Side ſhewed in Evidence Letters of Adminiſtra- 
tion of the Goods under the Seal of the Primate of 
Ireland; the Thing in Queſtion was, a Leaſe for 
Years in Ireland, claimed by the Leſſor of the 
Plaintiff under the ſaid Adminiſtration; and on 
the firſt opening of the Cauſe Judgment was af- 
firmed. T. Jon. 146. Philips verſus Chicheſter, 
5. i bag 2. 155 | 

rover and Converſion brought by an 
hy the Defendant pleaded ne ang; Executor, 
and on this Iſſue was taken and tried in London, 
and a Will under the Seal of the Ordinary was 
offered in Evidence, which Seal was not denied 
by the Defendant ; but the Defendant offered to 
prove that the Original Will was forged ; which 
was oppoſed, becauſe the Will of Goods and 
Chattels is to be examined in the Spiritual Court, 
and only determinable there whether good or 
not; and the Court was of Opinion, That no- 
thing ſhould be given in Evidence againſt what 
was really adjudged in the Spiritual Court, and 
therefore the Defendant may give in Evidence, 
that it is not the Seal of the Ordinary but a for- 
ged Probate, and admitting it to be the Seal of 
| he Ordinary, he may give a Revocation in Evi- 
dence, becauſe this Evidence is in Affirmance of 
Spiritual Proceedings; and on this Iſſue the De- 
fendant may give in Evidence, that there are bona 
notabilia, but may not ſhew the Teſtator was aon 
compos Mentis. Sid. 359. Noel verſus Wells, S. C. 
1 Lev. 180. S. C. 2 Keb. 337. 
110. On Plene Adminiftravit pleaded, the Ac- 
count given to the Ordinary, ſhall net be given 
in Evidence or any regard had unto it. Paſ. ) Fac. 
Mildmay verſus Dean, per Cur. 2 Rol. Ab. 698. 3. 
111. In an Action of Trover upon Nor guilty 


e an Inventory of the Goods was given in 
K 3 Evidence 
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Evidence to the Jury as the Goods were appraiſ- 
ed by Upholſters. 4 Leon: 243. Arden verſ. Goad. 
113. To the End that Vicars and Curates may 
the better make appear the Certainty of the Aug- 
mentations to ſmall Vicarages and Curacies: By 
29 Car. 2. c. 8. It is enacted, 8 

That every Archbiſhop, Biſhop, Dean and 
Chapter reſpectively, on or before the 29th Day 
of September in the Year 1677. ſhall cauſe eve- 
ry Leaſe or Grant whereon any ſuch Augmen- 
tation is made, to be fairly entered in a Book 
of Parchment to be kept by their reſpective 
Regiſters for that Purpoſe, and every Dean, 
© Archdeacon, Prebendary, or other Eccleſiaſtical 
& Perſon, reſpeCtively, ſhall cauſe every Leaſe or 
© Grant whereon any ſuch Augmentation hath 
been made, by himſelf, his Predeceſſor or Pre- 
£ deceſſors, to be entered in the ſaid Books, to 
© be kept by the Regiſter of the Biſhop of the 
© Dioceſe; for the entering whereof no Fee ſhall 
© be paid, nor any Thing demanded, fave only 
© a reaſonable Reward to the Clerk for entering 
© the ſame, not exceeding five Shillings: Which 
* ſaid Entry being examined by the reſpeCtive 
© Archbiſhop, Biſhop, or Dean, and by them re- 
© ſpectively atteſted in the ſaid Book, to be a 
© true Copy of the original Leaſe or Grant, and 
© that the Augmentation in the ſame was intend- 
© ed for ſuch Uſe, ſhall be as a Record; a true 
© Copy whereof, proved by Witneſſes to be a true 
Copy, ſhall be deemed, taken, adjudged, and 
© expounded to be good and ſufficient Evidence in 
© the Law; whereupon the ſaid Vicars and Cu- 
© rates reſpectively, ſhall and may by Virtue of 
this Act from Time to Time, recover the Be- 
© nefit of ſuch Augmentations. 29 Car. 2. c. 8. 
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x13. In Evidence to a Jury, Vuiſden ſaid, 

That the Book of any Merchant is no good Proof, 

nor may be allowed to be read touching any Debt 

due to him; but of any Debt againſt himſelf it 

may be good enough; which was agreed per Cur. 
1 Keb. 27. Crouch verſus Drury. 

114. On a Trial at Bar for Lands in the County 
of Vork, upon Ejectment, the Leſſor of the Plain- 
tiff made Title under a Gift in Tail made by Ba- 
ward the ſecond, to Robert de Clifford and the 
Heirs of his Body; and to prove himſelf Heir of 
the Body of the ſaid Robert, he produced a Pedi- 
gree by which the Diſcent appeared; and Sir Mil- 
diam Dugdale and other Heralds being ſworn, de- 
clared, That the Pedigree was deduced out of 
Records and antient Books in the Office of He- 
ralds; but the Court would not allow that for 
Evidence, without ſhewing the Records and 
Books from whence it was abſtracted, and after- 
wards an antient Book was ſhewn by them, which 
ended in the Year 1582. which was allowed for 
Evidence and confirmed the Pedigree. King ver- 
ſus Fofter, T. Fo. 224. 

115. At a Trial at Bar in Ejectment, the Que- 
ſtion was, upon the Time of the Commencement 
of a Leaſe, which was to commence. upon. the 
Determination of a Leaſe then in Being to Queen 
Elizabeth: And to prove ſuch a Leaſe to the 

ueen, an ancient Book, in which were Entries 
of Leaſes of the Premiſſes ever ſince Henry VIIth's 
Time, and found among the Evidences of the 
Biſhops, (this being Biſhop's Land) was offered 
and oppoſed, becauſe not ſuch good Evidence as 
they might have had; becauſe this being to the 
Queen muſt have; been inrolled, and then they 
might have brought a Copy of the Inrolmenr. 


And tho* it was anſwered, That to prove the 
7 K 4 Leaſe 
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ood Leaſe, it would be neceſſary to pro- 
duce 2 Copy of the Inrolment, becauſe without 
Inrolment the * could not take, yet to 
rove a Leaſe in Pact, this would be good Evi- 
ence, and that it was what it was offered for. 
Per Cur. Inrolment is better Evidence of a Leaſe 
in Fact than the Book, ideo muſt be produced. 
6 Mod. 248. Stilling fleet verfus Sir H. Parker. © 
116, 'The Plaintiff being a Brewer brought an 
Action againſt the Earl of 7: orrington, for Beer ſold 
and delivered; and the Evidence given to charge 
the Defendant was, That the uſual way of the 
Plaintiff's dealing was, that the Draymen came 
every Night to the Clerk of the Brew-houſe, and 
gave him an Account of the Beer they had deli- 
vered out; which he ſet down in a Book kept for 
that Purpoſe, to which the Draymen fet their 
Hands, arid that the Drayman was dead, but that 
this was his Hand which was ſet to the Bock: 
And this was held' good Evidence of a' Delivery ; 
otherwiſe of the Shop-book it ſelf ſingly without 
more. Price verſus Earl of Torrington, Salk. 285. 
117. Indebitatus afſu fungf it on a Taylor's Bill, at 
the Trial by Ni prius for Middleſex, before Holt 
Ch. J. Where a Shop-book was allowed for E- 
vidence, it being proved that the Servant who 
wrote the Book was Dead; and that this was his 
Hand; and he accuſtomed to make the Entries 
therein ; and no Proof required of the Delivery 
of the Goods: On which the Chief Juſtice ſaid, 
it was as good Evidence as the Proof of a Wit- 
neſs's Hand to an Obligation. And he ſaid,” tho 
the Statute 7 Fac. f. c. 12. ſays a Shop-bobk ſhall 
not be Evidence after the Year, Ec. yet it is not 
of it ſelf Evidence within the Tear. Pitman ver. 
rr Salk. 1 8 N 3 ug" 4 $9 
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218. For the preventing Tradeſmen and Han- 
dicraftſmen who keep Shop- books, from demgnd- 
ing Debts of their Quſtomers upon their Shop- 
books long Time after the ſame hath been due, 
and when as they have fuppoſed the Particulars 
and Certainty of the Wares delivered to be for- 
gotten, then either they themſelves or their Ser- 
vants have inſerted into their ſaid Shop-books di- 
vers other Wares ſuppoſed to be delivered to the 
ſame Parties, or to their Uſe, which in 'Truth 
never were delivered, and this of Purpoſe to in- 
creaſe by ſuch undue means the ſaid Debt: And 
whereas divers of the ſaid Tradeſmen and Handi- 
craftſmen having received all their juſt Debt due 
upon their ſaid Shop-books, do oftentimes leave 
the ſaid Books uncroſſed, or any way diſcharged, 
ſo as the Debtors, their Executors or Admini- 
ſtrators, are often by Suit of Law enforced to 
y the ſame Debts again to the Party that truſt- 
ed the ſaid Wares, or to his Executors or Admi- 
niſtrators, unleſs he or they can produce ſufficient 
Proof by Writing or Witneſſes, of the ſaid Pay- 
ment, that may countervail the Credit of the ſaid 
Shop-books, which few or none can do in any 
long Time after the ſaid Payment: By 7 Fac. 1. 
c. 12. It is enacted, | 
© That no Tradeſman or Handicraftſman kee 
ing a Shop-book as is aforeſaid, his or their Exe- 
cutors or Adminiſtrators, ſhall be allowed, ad- 
mitted or received to give his Shop-book in E- 
vidence in any Action for Money due for Wares 
hereafter to be delivered, or for Work hereaf- 
ter to be done, above one Year before the ſame 
Action brought, except he or they, their Exe- 
© cutors or Adminiſtrators, ſhall have obtained or 
© given a Bill of Debt, or Obligation of the Debtor 
n Be the ſaid Debt, or ſhall have brought or _ 
1 — 6 
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© ſued againſt the ſaid Debtor, his Executors or 
©. Adminiſtrators, ſome Action for the ſaid Debt 
_ © Wares, or Work done, within one Year next 
c after the ſame Wares delivered, Money due for 
© Wares delivered, or Work done. Provided al- 
© ways that this Act, or any Thing therein con- 
© tained, ſhall not extend to any Intercourſe of 
© Traffick, Merchandizing, Buying, Selling, or o- 
© ther Trading or Dealing for Wares delivered or 
© to be delivered, Money due, or Work done, or 
© to be done, between Merchant and Merchant, 
£ Merchant and Tradeſman, Tradeſman and 
© 'Tradeſman, for any Thing directly falling with- 
© in the Circuit or Compaſs of their mutual 
Trades or Merchandize; but that for ſuch 
© Things only, they and every of them ſhall be 
© in Caſe as if this Act had never been made; 
any Thing herein contained to the contrary not- 
6 withſtanding. / Fac. 1. c. 12. 

119. A Difference ariſing between the Impro- 
priator and the Pariſhioners concerning the Right 
of a Houſe, he brought an Ejectment, and by 
his Counſel moved the Court, that the Church» 
wardens, who had the Cuſtody of the Pariſh- 
books, might produce them, ſo that he might 
have a Sight thereof, and Copies of what concern- 
ed his Title; and this was compared to the Caſes 
of Corporations and Copyholders, who upon ſuch 
Motions have frequently obtain'd Rules of this 
Court for the Steward to grant Copies, and that 
the Court-Rolls might be produced at Trials. It 
was likewiſe ſaid, That if the Plaintiff ſhould 
exhibit a Bill againſt the Church-wardens, he 
would have an Account of the Pariſh-books: But- 
the Court were of Opinion, that this Caſe differ- 
ed from that of — becauſe all the Te- 


nants of the Manor have an Intereſt in the Court- 
8 Rolls; 
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Rolls; but here the-Impropriator hath a diſtinct 
Intereſt from the Pariſhioners ;- for it was not a 
parochial Right, but a Title which js now in Que- 
ſtion; and therefore it was not Reaſon that the 
Pariſh Books ſhould be produced, which would be 
ro ſhew the Defendant's Evidence. Then as to 
Church-wardens, they are not a Corporation 
without the Parſon. 5 Mod. 395. Cox verſus Cop- 
ping. | 
120. On a Motion of Mr. Raymond,. it was 
ordered that the Book of Transfer of Stocks, and 
other Books, of the Eaſt-India Company, ſhould 
be produced at a Trial to be had the next Day at 
Guild- hall, or that the Parties might have Copies 
of what part of them they pleaſed to give in E- 
vidence; it being a Cauſe between Parties having 
Stock there ; concerning which the Action was 
brought. And per Cur', There is great Reaſon 
for it; for they are Books of a Publick Compa- 
ny, and kept for publick Tranſactions, in which 
the Publick are concerned ; and the Books are 
the Title of the Buyers of Stocks by Act of Par- 
liament; and it was granted. Farreſiy 129. Gery 


verſus Hopkins. 5 
121. In an Action of Treſpaſs, The Parties were 
at Iſſue, and at the Trial by Ni prius, in the Coun- 
ty of Devon, to prove the Nonage of the Plaintiff 
at the Time of the Leaſe made (which he would 
avoid) a Church-book was given in Evidence. 
1 Cro. 411. Vicary verſus Farthing. S. C. Mo. 451. 
122, Note; Upon Evidence to a Jury, between 
Bret and Ward, upon the Diſſolution of a Vica- 
ridge, in the County of Farwick, which was Part 
of the Priory of Dantry, where the Pope by his 
Bull gave to the Vicar minutas decimas & altera- 
gium; and it was certified by the Doctors, that 
alteragium will paſs to the Vicar, m * 
| n 
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And'the Uſage was ſhewed in Evidence, and the 


Copy of the Pope's Bull; and the Court would not 


credit that, without ſeeing the Bull it felf, and 
fo the Party was Nonſuit, and the Jury was diſ- 
charged. Winch Jo. Bret verſus Ward. 

123. If an Iſſue be taken whether Lands belong 
to a Priory or not, tis good Evidence to ſhew 
they are not mentioned in the Certificate, becauſe 
when Priories were ſuppreſſed, a Commiſſion iſ- 
ſued, and all their Lands and the Value thereof 
were certified thereon. Lit. 36. Anonymus. 

124. A Copy of a Roll under the Steward's 
Hands, who was Counſel for the Lord who was 
Plaintiff, was admitted good for the Copyholder ; 

but contra of ſhort Notes by way of Breviat, 
which the Court agreed; and alſo, that finding 
dy ſpecial Verdict, or Admiſſion, on former Plead- 
ing is good Evidence, unleſs the contrary appear. 
1 Leb. 720. Lee verſus Boothby. 

125. Jones moved that Haſtings, Sheriff of Mid- 
dleſex, might bring in an Inventory of Goods, ta- 
ken in Execution b Fieri facias, for Evidence (in 
Jrover) of the Value of the Goods, which the 
Court granted in a Suit between other Parties, 
the Sheriff being not charged, albeit he be not 
compellable on ſuch a Writ, but only on Extent ; 
and he agreed to bring it at the Trial if he could 
find it. 2 Keb. 2). Pl. 39. Baxter & Cramfield 
verſus Seix. | 8 

126. Upon Evidence in a Trial at Bar, the 
GY was, If one was of full Age at the Time 
of his Will made by him? And upon Evidence it 
appears that he was born the 14th of Feb. 1608, 
and he made his Will when he was of the Age of 
twenty-one Years within two Days; and to prove 
his Nonage, the Defendant produced an Alma- 
nack, in which his Father had writ the Nativity 
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of the Deviſor, and it was allowed to be ſtrong 

Evidence. Ray. 84. Herbert verſus Tuckall. 
127. In Evidence to a Jury) it was offered as 
Evidence of an Entry a Note thereof, ſubſcribed 
by the Perſon that entered, and the Witneſſes 
thereto were dead, and their Hands only proved, 
and that it was done by Direction of Hyde, Juſtice 
of the C. B. who teſtified it; which after ſome 
Doubt the Court would not admit, without pro- 
ving actual Entry, eſpecially being to avoid a 
Fine; but they admitted what Hyde ſaid, as a 
good Inducement to the Jury, but no eonvincing 

Evidence. 1 Keb. 502. Fryer verſus Combe. 
128, In an Action upon the Caſe for taking the 
Profits of the Under-Clerk of the Treaſury, a 
Note obtained by the Lord Finch, Maſter of that 
Office formerly, of the Officers Subſcription, that 
they were but Servants, which by Auen for the 
Plaintiff, is no more than ſome Pariſhioners Sub- 
ſcription to pay Tithe in Kind, which will not 
bind others; which the Court agreed, and refu- 
fed to let it be given in Evidence, eſpecially Part 
being cut off. 1 Keb. 258. Whitchurch and Paget. 
129. In a Quare Impedit in Evidence to the Ju- 
ry, the Counſel of the King, to prove a Retainer, 
offered in Evidence a Copy of the Retainer, 
which was entered in the Court of Faculties, but 
was not allowed by the Court; but the Oath of 
one who had ſeen the Retainer, under the Hand 
and Seal of the Counteſs of Derby, was held good 
Evidence, becauſe the Plaintiff was a Stranger to 

it. Lit. 1. King verſus Frankwell. 

| 130. In Evidence to a Jury to prove 7. & to 
be Heir to F. S. the Court would not accept of a 
Pedigree drawn by a Herald at Arms as Evidence, 
nor would they ſuffer the Jury to have it with 
them 
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them. Paſ. 8 Fac. 1. Plumpton verſus Robinſon, 
1 Rol. Abr. 686. Pl. 2. bs 

131. In Debt for Rent, on Reference to- the 
Secondary to ſee if all were paid, he reported 
that a Receipt of the laſt half Year's Rent was 
ſhewed in Diſcharge of all former Arrearages ; but 
per Cur”, This is only Evidence of Payment of all, 
but it is no Diſcharge of the former Arrear, unleſs 
it be under Hand and Seal, and then but by E- 
ſtoppel. 2 Keb. 346. Coomes verſus Denne. | 

132. It ſeems the King cannot be a Witneſs in 
a Cauſe by his Letters under his Sign Manual. 
Hob. 213. In the Chancery contra. 1 Rol. Alr. 
686. Pl. 1. | 

133. Parol Proof of what a Priſoner confeſs'd 
before the Council, not admitted except his Con- 
feſſion be ſigned by himſelf; and that voluntarily 
and without Oath. Vide ante, and Caſes in L. and 
Eg. 1 Part, 89. And yet ſee there 83 and 89, 
— 1 found in a Priſoner's Cuſtody read againſt 

m. | | 

134. In Trover for 400 J. the Defendant offered 
Evidence (that Money paid by Colonel, who was 
ſaid to be Bankrupt the 25th of February 166, 
was the Defendant's Money) by Titus, ſent by 
the King for this Purpoſe, which the Court de- 
nied; this being a Difference between Party and 
Party; but where the Matter only concerneth the 
King, his Teſtimony were good. 2 Keb. 349. 
Litcot verſus Backwell. 

135. Quære if the Indorſement by the Obligee 
of Intereſt paid upon a Bond, be an Evidence 
that ſuch Intereſt is paid, Caſes in Law and Equity, 
1 Part, 259. | WY reid 

136, An Anſwer in Chancery, not to be Evi- 
dence at Law; either for the Party or againſt a 


third Perſon, 16:4. 181. TY 
| 137. Nor 


The Law of Evidence. 143 

137. Nor are any Proceedings in the Spiritual 

Court to be Evidence at Law, where the Title 
of Lands is in Queſtion. bid. 
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' CHAP. VL | 
Of Evidence on the General Iſſue: 


1. Here a Defendant may plead the Ge- 
neral Iſſue, and give the Special Mat- 
ter in Evidence, ſee Caſes in Law and Equity, 
x. Part, 120. | vi 
2. Whenſoever a Man cannot take Advantage 
of the Special Matter by Way of Pleading, there 
he ſhall take Advantage of it in the Evidence. 
For Example; the Rule of Law is, 'That a Man 
cannot juſtify the Killing or Death of a Man; 
and therefore in that Caſe he fhall be received 
to give the Special Matter in Evidence, as that it 
was Se defendendo, Sc. Cok. Lit. 283. 
3. Warner brought an Action of Debt againft 
Wainsford, Adminiſtrator of Kirby, who pleaded 
a Retainer. The Plaintiff demurred in Law, be- 
cauſe it amounted to the General Iſſue of Pleine- 
ment Adminiſier. But the better Opinion of the 
Court was, that this is no Cauſe of a Demurrer, 
for the Plea is ſufficient, and beſides it is ſome 
Matter in Law, which bath been allowed always 
to be pleaded eſpecially, and not left to the Jury; 
and the Reaſon of preſſing a General Iſſue, is not 
for Inſufficiency of the Plea, but not to make 
long Records where there is no Cauſe, which is 
Matter of Diſcretion, and therefore is to be mo- 


ved to the Court, and not to be demurred upon. 
Hob. 
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Hob. 127. Sir Henry Warner verſus Wainsford. 
14 H. 6: 23. 41 Hl. 6. 13. 3 
4. Blainſield brought Trover as Adminiſtrator, 
and declared upon the Poſſeſſion of the Inteſtate, 
and on Not guilty, the Counſel for the Defendant 
offered to give in Evidence at the Trial, That 
the pretended Inteſtate made a Will and an Exe- 
cutor. But Hot Ch. Juſt. over-ruled it, and 
took this Diverſity ; where an Adminiſtrator 
brings Trover upon his own Poſſeſſion, there the 
Defendant may give in Evidence a Will, and an 
Executor, upon Not guilty ; but otherwiſe where 
tis on the Poſſeſſion of the Inteſtate (as in this 
Caſe), for there the Defendant ought to plead it 
in Abatement; and if he does not, he ſhall not 
ive it in Evidence on ſuch General Iſſue. See the 
Caſe of Blainficld verſus March, 1 Salk. 285. and. 
Farreſſey 181, _ 2 % th 
5. In an Aſſumpſit on a Bill of Exchange, the 
Defendant pleaded, that he was a Gentleman, 
and went beyond Sea only- to travel; and tra- 
verſed his being a Merchant, and to this the 
Plaintiff demurred. It was ſaid, that the Plea 
amounted to the General Iſſue; for if the Mat- 
ter of it would avail the Defendant, it might be 
given in Evidence on Non Aſſumꝑſit. To which it 
was anſwer' d, That it was no General Rule, that 
a Matter could not be pleaded ſpecially, which 
might be given in Evidence upan the General Iſ- 
ſue, In an Action of Debt for Rent, an Entry 
and Suſpenſion of the Rent may be given in Evi- 
dence, upon Ni Debet; yet *tis always allowed 
to be pleaded, and ſo Nil babuit in — ; 
and where-ever the Matter pleaded contains Mat- 
ter of Law, it is allowed to be pleaded, tho? it 
might be ſhewn upon the General Hue. ** 


* 
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that Opinion was the Court. 2 Vent. 297. Sarſs 
feld verſus Witberly, S. C Sbow. 1285. 

6. A Man in many Caſes may plead Spetial 
Matter to avoid the Plaintiff's Action, tho' he 
might give it in Evidence upon the General I. 
ſue; as in Debt upon 4 Bond againſt a Feme 
Covert, ſhe may plead Coverture, or give it in 
Evidence upon Non eſt factum. 5 Mod. 175. Huſ⸗ 
ſey verſus Jacob. | | | 
7. In Trover on Not guilty pleaded it appeared 
in Evidence, That the Defendant was Tenant by 
the Curteſy of Lands in Ireland, and had cuf 
down and ſold the Trees from off the Eſtates 
and that the Reverſion belong'd to the Plaintiff 
and two others in Coparcenary; and upon a Caſe 
made for the Opinion of the Court, it was res 
ſolved in B. R. J Anne, 1. That in local Actions, 
as in Treſpaſs Quare clauſum fregit, the Plaintiff 
cannot prove a Treſpaſs but where he lays itz 
nor lay it in any other Place than where it is, 
But it is otherwiſe in Actions tranſitory, .as Tros 
ver: Ergo in this Caſe he may lay the Convers 
ſion here, and prove it to be in Ireland. See 
Style 331. (285). 24ly, That one Jointenant or 
Tenant in Common, or Parcener, cannot bring 
Trover; and if he does, it is good Evidence on 
the General Ifſue of Not guilty. But if one 
Jointenant brings Trover againſt a Stranger, in 
that Caſe the Defendant may plead it in Abate- 
ment, but cannot take Advantage of it in Evi- 
dence. (See 2 Lev. 113. Cro. Eliz. 554.) Browtt 
verſus Hedges, t Salk. 290. | 

8. In an Action on the Caſe for Money had 1 
and received to the Plaintiff's Uſe, it appear'd 4 
upon Evidence, that Layſeld and the other De- 
fendants were Bankers and Partners, and that 
the Plaintiff had given — 205. for _ 
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he .receiv'd a Ticket in the Double-Exchange 
Lottery, and Layfield undertook to pay what Be- 
nefit ſhould happen thereupon; That the Ticket 
came up a 40 J. Benefit, and for that Money the 
Action was brought en Layfield and Partners; 
and it was objected for the Defendants, That it 
did not appear that any of them had undertaken 
to be Truſtees in the Lottery but Layfield; and there- 
fore he only ought to be charged, and not his 
Partners. To which Holt Ch. J. anſwered, That 
it appeared they were Partners in their. Trade 
and Goldſmiths, and that the Adventurers put 
their Money in upon the Credit of the ſeveral 
Goldſmiths that had undertaken to-pay the Be- 
nefits; and it ſhould be preſumed, That the Act 
of Layfield was the Act of the others, and ſhould 
bind them, unleſs they could ſhew a Diſclaimer 
or Refuſal to be concern'd in it. Layfield's Caſe, 

1 Salk. 292. Er GEE 
9. In an Action upon the Caſe on Trover of 
certain Loads of Corn at Henden in Middleſex, and 
the Converſion of them; the Defendant plead- 
ed, That before the Converſion, he was ſeiſed 
of certain Lands called Harminghw in the Coun- 
ty of Saford, and that the Corn whereof, Sc. 
was there growing, and that he did ſever it, by 
Force of which he was poſſeſſed, and the ſame 
caſually loſt; and that the ſame came to the 
Hands of the Plaintiff, and the Plaintiff caſually 
Joſt the ſame, and the ſame came to the Hands of 
the Defendant at Hendon aforeſaid, and he did 
convert the ſame to his own Uſe, as it was law- 
ful for him to do; upon which the Plaintiff did 
demur in Law. Atkinſon; The Plea is good; for 
the Converſion is the Point of the Aion, and 
the Effect of it: For if a Man take the ſame, 
and do not convert, he is not Guilty. And 1 * 
the 
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the Defendant doth juſtify the Converſionz 
wherefore he cannot plead Not guilty. The 
General Iſſue is to be taken where a Man hath 
not any Colour; but here the Defendant hath 
Colour, WI the Nr Sc. was 
growing upon his Land, which might inveigl 
This Lay Pants: and therefore it is ſafeſt — 
plead the Special Matter. But admit that ir doth 
amount but to the General Iſſue; yet there is not 
any Cauſe of Demurrer, but the Plaintiff ought 
to ſhew the ſame to the Court, and pray that 
the General Iſſue be entered; and the Court Ex 
Officio ought to do it. And to this the Court a- 
greed, and ſaid, That notwithſtanding the 
Plaintiff ought not to demur. 1 Leon. 178. Ward 
and Blunt's Caſe, S. C. 1 Cro. 146. Said to be 
adjudged otherwiſe, but I conceiye. it to be a 
Miſtake. | X 
10. In Treſpaſs Quare clauſum fregit, Not 
guilty was pleaded, and the Defendant on the 
Trial gave in Evidence, That the Place where, 
was a Highway; and per Cur. This is a Special 
Juſtification, and ought not to be allow'd to be 
given in Evidence on the General Iſſue. And 
Holt Ch. J. ſaid, That in Caſe for diſturbing the 
Plaintiff of his Common, on Not guilty pleaded, 
he had known the Defendant permitted to give 
in Evidence, That he had a Right of Common 
there; but he never thought it right, and never 
allow*d it. Jatſon verſus Sparks, 1 Salk. 281. 
11. Tho' a Plea doth amount to the General 
Iſſue, yet for that Reaſon alone the Plaintiff 
hath no Cauſe of Demurrer; for the Defendant 
may well diſcloſe the Matter of Law in Plead- 
ing, which is a much cheaper Way than to have 
a Special Verdict; and this is on the ſame Rea- © 
ſon as giving Colour ; 8 the Matter, by * : 
- 8 
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the Defendant juſtifies, be all Matter of Fact, and 
proper for the Trial of a Jury, then the Defen- 
dant ought to plead the General Iſſue. Per totam 
Cur”. 2 Mod. 274. Birch verſus Wilſon. . 
12. In an Action of Debt upon the Statute of 
5 6 Ed. 6. c. 14. concerning Ingroſſers, It 
was held by Hale, Ch. Baron, That any Thing 
ijn the ſame Statute, upon which the Suit is com- 
menced, may be given in Evidence; but if it be 
in another Statute, it muſt be pleaded: But that 
ſince the Statute 21 Fac. 1. upon the General 
Iſſue, any Thing may be given in Evidence, in 
Excuſe of the Party ; and thereupon the Plaintiff 
was nonſuited. Hardreſs 231. Hamond, qui tam, 
verſus Taylor. M. Fo. 320. Rex verſus Pen. 27 
H. 8. 21. | 
13. By an Act 1 Fac. 1. c. 15. for the better 
Relief of Creditors, againſt ſuch as ſhall become 
Bankrupts, it is enacted, 
That if any Action of Treſpaſs, or other 
© Suit, ſhall happen hereafter to be brought a- 
© gainſt any Commiſſioner, authorized by the 
© Statute made in Decimo Tertio of our late Sove- 
© reign Lady Queen Eliz. for Bankrupts, or any 
other Perſon or Perſons, having Authority by 
£ Virtue of, or under the Commiſſion, authori- 
'© fing the ſaid Commiſſioner for the doing or 
© executing of any Matter by Force of the ſaid 
5 Statute, or this preſent Statute, That the Defen- 
c dant or Defendants in any ſuch Action or Suit, 
© may plead Not guilty, or otherwiſe juſtify that 
© the Act or Thing, whereof the Plaintiff or 
© Plaintiffs complained, was done by the Autho- 
6 rity of the ſaid Act, made 13 Els. or in this 
© preſent Act reſpectively, without exprefling or 
. © rehearſing of any other Matter of Circum- 
© ſtance contained in either of the ſaid Acts, and 
. © without 
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© without enforcing him or them to ſhew' forth 
© their Commiſſion, authoriſing the ſaid Act or 
© Thing, whereunto the Plaintiff ſhall be ad- 
© mitted to reply, That the Defendant did the 
© Fact ſuppoſed in the Declaration, of his own 
© Wrong, without any ſuch Cauſe alledged by 
© the ſaid Defendant; whereupon the Iſſue in 
© ſuch Action ſhall be joined to be tried by Ver- 
© dict of twelve Men; and upon the Trial of 
© that Ifſue, the whole Matter to be given on 
© both Parties in Evidence, according to the very 
© Truth of the ſame; and if Verdict upon ſuch 
Iſſue ſhall paſs for the Defendant, the Defen- 
© dant to have his Coſts. 1 7ac.1. c. 15. ſect. 16. 

14. By an Act 1 Fac. 1. c. 23. for the Pre- 
ſervation of the Fiſhing in the Counties of So- 
merſet, Devon, and Cornwall, it is enatted, 

© That if any Action of Treſpaſs, or other 
© Suit, ſhall at any Time hereafter happen to be 
attempted and brought againſt any Perſon or 
Perſons, for entring and going on the Land for 
watching of the ſaid Fiſh, or for balking, hu- 
ing, conding, directing or guiding of the ſaid 
Fiſhermen in their Boats upon Sea or Sea-coaſt, 
for the taking of the ſaid Fiſh, or for the land- 
ing of the ſaid Fiſh, as aforeſaid, by Authority 
of this preſent Act, the Defendant or. Defen- 
dants in any ſuch Action or Suit, ſhall and may 
plead Not guilty for any Thing doing by Virtue 
of this Act. And upon the Trial of that Iſſue, 
the whole Matter to be given on both Parties 
in Evidence, according to the very Truth of the 
© ſame, 1 Fac. 1. c. 23. fel. E 

15. In an Act made 7 Tac. I. . 20, for the 
ſpeedy Recovery of many Thouſand Acres of 
Marſh-Ground, and other -Ground- wichin the 
Counties of Norſol and Suſſolt, lately ſurrounded 
ith L 2 
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by the Rage of the Sea in divers Parts of the ſaid 
Counties; and for the Prevention of the like Sur- 
rounding hereafter, there is this Clauſe: | 

© And be it further enacted, That if any Action 
© of Treſpaſs, or other Suit, ſhall happen to be 
© attempted, and brought againſt any Perſon or 
© Perſons, for taking of any Diſtreſs, making of 
© any Sale, impriſoning of any Perſon or Per- 
© ſons, or any other Thing doing by the Autho- 
6 rity of this preſent Act, the Defendant or De- 
c fendants in any ſuch Action or Suit, ſhall and 
c may either plead Not guilty, or otherwiſe 
c make Avowry, Cognizance or Juſtification, for 
© the taking of the ſaid Diſtreſs, making of Sale, 
& impriſoning, or other * doing by Virtue 
6 of this Act, alledging in ſuch Avowry, Cogni- 
© zance or Juſtification, that the ſaid Diftreſs, 
6 Sale, Impriſonment, or other Thing whereof 
6 the Plaintiff or Plaintiffs ſhall complain, was 
© done by Authority of this Act, and according 
6 to the Tenor, Purport and Effect of this Act, 
© without any Expreſſing or Rehearſal of any o- 
ther Matter of Circumſtance contained in this 
« preſent Act; to which Avowry, Cognizance or 
c Juſtification, the Plaintiff ſhall be admitted to 
c reply, That the Defendant did take the ſaid 
6 Diſtreſs, make the ſaid Sale or Impriſonment, 
c or did any other Act ſuppoſed in his Declara- 
© tion, of his own Wrong, without any ſuch 
© Cauſe alledged by the ſaid Defendant, where- 
© upon the Iſſue in every ſuch Action ſhall be 
© joined, to be tried by Verdict of twelve Men, 
© and not otherwiſe, as is accuſtomed in other 
© Perſonal Actions; and upon the Trial of that 
© Tfſue, the whole Matter to be given on both 
© Parties in Evidence, according to the very 
£ Truth of the ſame. 4. Fac. I. c. 20. ſets. 20, 


150 


16, For 


The Law of Evidence, 151 

16. For Eaſe in Pleading againſt many tauſeleſs 
and contentious Suits which have been, and daily 
are commenced and proſecuted againſt Fuſtites of 
Peace, Mayors, or Bailiffs of Cities or Towns Cor- 
porate, Headboroughs and Port-Reeves, Conſtables, 
Tithingmen, Collectors of Subſidies and Fiſteens, 
who for dite Execution of their Office have been trou- 
bled and moleſted, and ſtill are like to be troubled 
and moleſted by evil-diſpoſed contentious Perſons, to 
their great Charge and Diſcouragement in doing of 
their Offices; by / Fac. 1. c. 5. it is enacted, 

© That if any Action, Bill, Plaint, or Suit up- 
on the Caſe, Treſpaſs, Battery or falſe Impriſon- 
ment ſhall be brought, after forty Days next af- 
ter the End of this Seffion of Parliament, in any 
of his Majeſty's Courts at Weſtminſter, or elſe- 
where, againſt any Juſtice of Peace, Mayor or 
Bailiff of City or Town Corporate, Headbo- 
rough, Port-Reeve, Conſtable, Tithingman, 
Collector of Subſidies or Fifteens, for or con- 
cerning any Matter, Cauſe or Thing, by them 
or any of them done, by Virtue or Reaſon of 
their, or any of their Office or Offices, that it 
ſhall be lawful to and for every ſuch Juſtice of 
Peace, Mayor, Bailiff, Conſtable, or other Of- 
ficer or Officers before named, and all others, 
which in their Aid or Aſſiſtance, or by their 
Commandment, ſhall do any Thing touching or 
concerning his or their Office or Offices, to 
plead the General Iſſue that he or they are Not 
guilty, and to give ſuch Special Matter in Evi- 
dence to the Jury, which ſhall try the fame ; 
which Special Matter being pleaded, had been 
a good and ſufficient Matter in Law to have diſ- 
charged the ſaid Defendant or Defendants of 
the Treſpaſs, or other Matter laid to his or their 
Charge: And that if the Verdict ſhall paſs with 
* L 4 © the 
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6 the ſaid Defendant or Defendants in any ſuch 
Action, or the Plaintiff or Plaintiffs therein be- 
come Nonſuit, or ſuffer any Diſcontinuance 

© thereof, that in every ſuch Caſe, the Juſtices or 

F Tuſtice, or ſuch other Judge before whom the 
C faid Matter ſhall be tried, ſhall by Force and 
Virtue of this Act allow unto the Defendant or 
e Defendants, his or their double Coſts, which he 
© or they ſhall have ſuſtained, by Reaſon of their 
6 wrongful Vexation in Defence of the ſaid Action 
© or Suit; for which theſaid Defendant or Defen- 
6 dants ſhall have like Remedy as in other Caſes, 
© where Coſts by the Laws of this Realm are gi- 
ven to the Defendants. / Fac. 1. c. 5. 

17. Another Act 21 Fac. 1. c. 12. was after- 
wards made to enlarge and perpetuate the foregoing ; 
and is as follows, 

£ Whereas an Act, intitled, An Act for Eaſe in 
© Pleading, againſt troubleſome and contentious 
© Suits, proſecuted againſt Juſtices of the Peace, 
6 Mayors, Conſtables, and certain other his Ma- 
6 jeſty's Officers, for the lawful Execution of their 
© Office, made in the jth Year of his Majeſty's 
© moſt happy Reign of England, was made to con- 
© tinue but for ſeven Years, which by Experience 
© hath ſince been found to be a good and profitable 
© Law; Be it therefore enacted by the King's 
6 moſt excellent Majeſty, the Lords Spiritual and 
© Temporal, and the Commons in this preſent 
© Parliament aſſembled, and by the Authority of 
© the ſame, That the ſaid Act ſhall from and af- 
© ter the End of this preſent Seſſion of Parlia- 
© ment, be perpetual, and have Continuation for 
ever. And be it further enacted by the Autho- 
© rity aforeſaid, That all Church-wardens and all 
+ Perſons, called Sworn Men, executing the Of- | 
© fice of Church-wardens, and all Overſeers 4 

the 


6 the Poor, and all others which in their Aid and 
Aſſiſtance, or by their Commandment, ſhall do 
© any Thing touching or concerning his or their 
Office or Offices, ſhall hereafter be enabled to 
© receive, and have ſuch Benefit and Help by Vir- 
< tue of the ſaid Act, to all Intents, Conſtructions 
and Purpoſes, as if they had been ſpecially na- 
med therein. And whereas notwithſtanding the 
aid Statute, the Plaintiff is at Liberty to lay his 
Action, which he ſhall. bring againſt. any Juſtice 
of Peace, or other Officer in any Foreign Coun- 
try, at his Choice, which hath proved very In- 
convenient to ſundry of the Officers and Perſons 
aforeſaid, that have been impleaded by ſome 
contentious and troubleſome Perſons in Coun- 
tries far remote from their Place of, Habitations: 
Be it therefore enacted by the Authority afore- 
ſaid, That if any Action, Bill, Plaint, or Suit 
upon the Caſe, Treſpaſs, Battery, or falſe Im- 
priſonment, ſhall be brought after the End of 
this preſent Seſſion of Parliament, againſt any 
Juſtice of Peace, Mayor, or Bailiff of the City 
or Town Corporate, Headborough, Port-Reeve, 
Conſtable, Tithingman, Collector of Subſidy or 
Fifteens, Church-wardens and Perſons called 
Sworn Men, executing the Office of Church- 
warden or Overſeer of the Poor and their De- 
puties, or any of them, or any other which in 
their Aid and Aſſiſtance, or by their Command- 
ment, ſhall do any Thing touching or concerning 
his or their Office or Offices, for or concerning 
any Matter, Cauſe, or Thing by them, or any 
of them done, by Virtue or Reaſon of their, or 
any of their Office or Offices, that the ſaid Ac- 
tion, Bill, Plaint or Suit, / ſhall be laid within 
the County where the Treſpaſs or Fact ſhall be 
done and committed, and not elſewhere, _ 
| that 
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© that it ſhall be lawful to and for all and every 
© Perſon and Perſons, aforeſaid, to plead there- 
© unto the General Iſſue, that he or they are Not 
© guilty, and to give ſuch Special Matter in E- 
© yidence to the Jury, which ſhall try the ſame, 
© as in or by the ſaid former Act is limited or de- 
© clared; and that if upon the Trial of any ſuch 
6 Action, Bill, Plaint, or Suit, the Plaintiff or 
© Plaintiffs therein ſhall not prove to the Jury 
© which ſhall try the ſame, that the Treſpaſs, 
© Battery, Impriſonment, or other Fact or Cauſe 
© of his, her, or their ſuch Action, Bill, Plaint, 
© or Suit, was or were, had, made, committed, 
© or done within the County wherein ſuch Action, 
„Bill, Plaint or Suit ſhall be laid, that then in 
© every ſuch Caſe, the Jury which ſhall try the 
© ſame, ſhall find the Defendant and Defendants 
© jn every ſuch Action, Bill, Plaint or Suit, Not 
© guilty, without having any Regard or Reſpect 
© to any Evidence given by the Plaintiff or Plain- 
© tiffs therein, touching the Treſpaſs, Battery, 
© Impriſonment, or other Cauſe, for which the 
© ſame Action, Bill, Plaint or Suit, is or ſhall be 
© brought. 21 Fac. 1. c. 12. | 

18. In an Af 21 Fac. 1. c. 12. for the Eaſe of 
the Subject in Informations upon Penal Statutes, 
there is this Claufe : | . 

© And be it alſo enacted by the Authority afore- 
© faid, That if any Information, Suit or Action, 
© ſhall be brought or exhibited againſt any Perſon 
© of Perſons, for any Offence committed, or to be 
© committed, againſt the Form of any Penal Law, 
© either by, or on the Behalf of the King, or by 
any other, or on the Behalf of the King and 
© any other, it ſhall be lawful for ſuch Defendants 
© to plead the General Iflue, that they are Not 
* guilty, or that they owe nothing, and 5 ien 


The Law df Evidente; 
© ſuch ſpecial Matter in Evidence to the Jury 
© ſhall try the fame ; which Matter being pleaded; 
© had been a and ſufficient-Marter.'in Law 
c to have diſcharged the ſaid Defetidant or De- 
c fendants-againſt the faid Information, Suit or 
Action, and the ſaid Matters thall be then as 
c available to him or them to all Intents and Pur- 
© poſes; as if he or they had ſufficiently pleaded; 
© fer forth or alledged the fame Matter in Bar, 
cor Diſcharge of ſuch Information, Suit or 
Action. Provided always that this Act, or any 
© Clauſe contained therein, ſhall not extend to 
any Information, Suit or Action, grounded up- 

on any Law or Statute made againſt Popiſh Re- 
cuſants, or for or concerning Popiſh Recuſancy, 
or againſt thoſe that ſhall not frequent the 
Church and hear Divine Service; nor to any 
Information, Suit or Action for Maintenance, 
Champerty, or buying of Titles, nor to any 
Suit or Information grounded upon the Statute 
made in the firſt Year of the Reign of our So- 
vereign Lord the King, of a Subſidy granted to 
the King, of Tonnage, Poundage, Wool, Ec. 
nor for or concerning the concealing or defraud - 
ing the King, his Heirs or Succeſſors, of any 
Cuſtom, Tonnage, Poundage, Subſidy, Impoſt, 
or Priſage, or for tranſporting of Gold, Silver, 
Ordnance, Powder, Shot, Munition of all Sorts, 
Wool, Woolfells or Leather, but that ſuch Of. 
© fence may be laid or alledged to be in any 
© County, at the Pleafure of any Informer; any 
© Thing in this Act to the contrary not withſtand · 
© ing. 21 Tac. 1. c. 4 ſect. 4, 3. A 
19. Aud where the Ning by bis Prorqatiue 
might _ the Subject in Informations of 7 | 
fon, bronght againſt tbem, to a Special Pleading 
their Title, it is enacted, 90720 | Tha 
. > t 
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„That whenſoever the King, his Heirs and 
Succeſſors, and ſuch, from or under whom the 
© King claimeth, and all others claiming under 
© the ſame Title under which the King claimeth, 
© hath been or ſhall be out of Poſſeſſion by the 
6 Space of Twenty Years, or hath not or ſhall 
© not have taken the Profits of any Lands, Tene- 
© ments or Hereditaments, within the Space of 
Twenty Years before any Information of Intru- 
© fion brought or to be brought, to recover the 
'© ſame; That in every ſuch Caſe, the Defendant 
© or Defendants may plead the General Iſſue, if 
© he or they ſo think fit, and ſhall not be preſſed 
c to plead ſpecially, and that in ſuch Caſes the 
© Defendant or Defendants ſhall retain the Poſ- 
© ſeſfion he or they had at the Time of ſuch In- 
© formation exhibited, until the Title be tried, 
© found or 3 for the King. And that 
© where an Information of Intruſion may fitly and 
© aptly be brought on the King's Behalf, that no 
« Scire facias ſhall be brought whereunto the Sub- 
c ject ſhall be forced to a Special Pleading, and 
© be deprived of the Grace intended by this Act. 
6 21 ac. 1. c. 14. 

20. In an Act 3 Fac. 1. c. 4. for the better diſ- 
covering and repreſſing of Popiſh Recuſants, there 
is this Clauſe : | 

And be it further enacted, That if any Action 
© or Actions, ſhall at any Time hereafter be com- 
© menced, or brought againſt any Perſon or Per- 
© ſons doing, committing or commanding any 
Act or Thing, for or concerning the Execution 
© of this preſent Statute, or any Article or Clauſe 
© therein contained, That then every Defendant 
cin ſuch Action or Actions may plead the Ge- 
© neral Ifſue, and be received to maintain the 
5 ſame by any Evidence that ſhall prove his Do- 
#82; © ings 


The Law of Evidence, 157 
© ings and Proceedings warrantable by this Law. 
© 3 Fac. 1. c. gy NN OTOL | 
21. In an 3 Fac. 1. c. 10. for the Rating 
and Levying of the Charges for conveying Malefac- 
tors and Offenders to the Gaol, there is this Clauſe”: 
© And be it enacted, That if any Action of Treſ- 
© paſs, or other Suit, ſhall happen to be attempted 
© or brought againſt the Perſon or Perſons, for ta- 
© king of any Diſtreſs, making of any Sale, or any 
© other Act by Authority of this preſent Act, the 
Defendant or Defendants in any ſuch Action or 
Suit, ſhall and may either plead Not guilty, or 
otherwiſe make Avowry, Cognizance, or Juſti- 
fication, for the taking of the ſaid Diſtreſs, ma- 
king of Sale, or other Act, by Virtue of this 
Act, alledging in ſuch Avowry, Cognizance or 
Juſtification, that the ſaid Diſtreſs, Sale, Tref- 
paſs, or other Thing, whereof the Plaintiff; or 
Plaintiffs complained, was done by Authority 
of this Act, and according to the Tenor, Pur- 
port and Effect of this Act, without any Ex- 
preſſing or Rehearſal of any other Matter of 
Circumſtance contained in this preſent Act; to 
which Avowry, Cognizance or Juſtification, 
the Plaintiff ſhall be admitted to reply, That 
the Defendant did take the ſaid Diſtreſs, made 
the ſaid Sale, or did any other Act or Treſpaſs 
ſuppoſed in his Declaration, of his own Wrong, 
without any ſuch Cauſe alledged by the ſaid 
Defendant ;. whereupon the Iſſue in every ſuch 
Action ſhall be joĩned to be tried by Verdict of 
twelve Men, and not otherwiſe, accuſtomed in 
other Perſonal Actions; and upon the Trial of 
that Iſſue, the whole Matter to be given on 
© both Parties in Evidence, according to the very 
Truth of the ſame. 3 Fac.1. c.16.:fef?. 3. - 
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22. In 


22. In an Act 21 Jac. I. c. 20. o prevent and 
reform ones Swearing and Curſing, there is this 


i Aud be it further ade That if any ſack 
£ Offender ſhall commence any Suit in Law a- 
+ gainſt any Officer or other, for ſuch Diftrain- 
be ing, Sale of Goods, Whipping, or ſetting in the 
Stocks, the Defendant or D odants: may plead 
the General Iſſue, and give the Special Matter 
in Evidence to the Jury at the Ten. 21 1 J. I. 
c. 20. ſect. 2. 
23. In an Additional Act 20 Car. 2. c. J. a- 
gainſt the Importation of foreign Cattle, there are 
— Two following Clauſes: 
© And be it further enacted by the Authority 
© aforeſaid, That if any Action, Bill, Plaint, Suit 
de or Information, is or ſhall be commenced, or 
£ proſecuted againſt any Perſon or Perſons, for 
© any Service or other Thing made or done, or to 
be made or done, by Virtue or Colour of this, 
or the aforeſaid Act; and upon the Trial of ſuch 
© Action, Bill, Plaint, Suit or Information, it 
© ſhall not be prov'd to the Jury that ſhall try the 
© ſame, that the Cauſe of ſuch Action, Bill, Plaint, 
* or Suit, or Information, did ariſe within ſuch 
County where ſuch Action, Plaint, Suit, or 
Information is laid and tried, the Defendant 
and Defendants ſhall be found Not guilty, 
© without having Regard to any Evidence given 
© by or for the Plaintiff, Informer, or Proſecutor. 
And be it further enacted by the Authority a- 
foreſaid, That if any Action, Bill, Plaint, Suit, 
or Information hath been, or ſhall be commen- 
ced or proſecuted againſt any Perſon or Perſons, 
for any Seiſure or other Thing done, or made, 
or to be done, or made, in Purſuance or Exe- 
© cution of this, or the aforeſaid Act; ſuch * 
1 on 
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© ſon or Perſons ſo ſued in any Court whatſoever, 
© may plead the General Iſſue, and give this and 
© the aforeſaid Act in Evidence for their Excuſe 
© or Juſtification. 20 Car: 2. c. J. ſect. J, 8. 
24 By an Act 12 Car. 2. c. 23. for a 
of certain Impoſitions upon Beer, Ale, and other 
Liquors, for the Enereaſe of his Majeſty's Re- 
venue during his Life, it is provided. 

That if any Perſon or Perſons ſhall at any 
Time be ſued or proſecuted for any Thing by 
© him or them done or executed in Purſuance of 
© this Act, he or they ſhall or may plead: the 
© General Iſſue, and give this Act in Evidence for 
© his Defence. 12 Car. 2. c. 23. ſect. 35. and the 
© like Clauſe in all other like Acts. : Ty 

25. For the Relief of Cullectors of Publick M- 
ney, their Aliſtants and Deputies, by 13 & 14 Car.2. 
c. 17, it is enacted, Nein 
That all Collectors, and other Perſons who 
© have levied or collected, or ſhall levy or collect 
© any Sum or Sums of Money, or other Act done 
© or ſhall do in order to the ſame, by Virtue of 
5 any Act of Parliament now in Force, or of any 
© other Act, Order or Ordinance, allowed-to be 
© put in Execution by any ſuch Act of Parliament 
c as aforeſaid; and who is, or ſhall be ſued for, 
© or concerning the ſame, by any other than the 

King's Majeſty, his Heirs and Succeſſots, he or 
© they may plead the General Iſſues, and there- 
© upon give the Special Matter in Evidence for 
© his Excuſe and Juſtification: And that all and 
© every {ſuch Perſon and Perſons already ſued or 
© impleaded for any the Cauſes aforeſaid, may 
© notwithſtanding any Plea or Demurrer already 
© made by any ſuch Defendant have Liberty to 
© change ſuch his Plea, and to plead the General 


4 $ Iſſue, 


E 57 mingereg in the County of Eſſr, to the Town of 
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166 en „ 
© Iſſue, if he ſhall think fit ſo to do. 13 & 14 
© Car. 2. c. 1). ſets. 1. 

26. In an 27 Car. 2. — 1. for "th 0 and 
more eaſy Rebuildi the Town orthampto 
_ 2 Clauie, N 7 e 

s Andlaſtly it is enacted, That if any Perſon 
© or Perſons Hall be ſued or impleaded for any 
C Matter or Thing done in the Execution of this 
Act, or in Purſuance thereof, he or they may 
« lewd. ead the General Iſſue, and give the Special c 

ter in Evidence. 2 Car. 2. c. 1. ſeck. 11. 

27. In an Act 4 Am. c. 15. for mating the 
River Stower navigable; from the Town of Ma- 


Saen in * keto of Suffolk, there is this 
ey goes” 
it further den by ** Authority 


„ Agdbe 1 
c aforeſaid, That if any Action, Suit or Informa- 
c tie ſhall be commenced: or proſecuted againſt 
© any Perſon or Perſons, for any Thing that he 
© or they ſhall do or cauſe to be done in Purſu- 
c ance of this Act, and executing any of the Or- 
C 2 and Directions herein mentioned; all and 
ery Perſon and Perſons ſo ſued or proſecuted 
C 8 — Court whatſoever, ſhall and may plead 
© the General Iſſue, and give this Act and the 
© Special Matter in Evidence. 4 A082, ec. 18. aa 
6 2. 9 N | . 
* Aud this is now a al Claife 11 all 4 of 
Parliament for making Rivers navigable,” amending 
Highways, erecing Turnpikes, and other As" of 
the like Nature. See alſo the Stamp- Acts 5'& 6 
Vg. Sc. That Deeds, Sr. are not to be re- 
ceivd as Evidence till ſtamped, and the Con- 
ſtruction made thereon; 1 in anne | 
2 8 jr get 05 . — — 
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Of Evidence in Aftions on the Caſe ob Pris 
mise. 


= 


1. PHE Conſideration muſt be proved. x G9 


201. Smith verſus Hitchcock. Het. 59, 
Anonymus, c. | i 
2, The Court declared their Opinion, That 
no Evidence of Account will maintain an Indebi2 
tatus aſſumpſit on Money delivered to a Factor; 
who often have Diſcharges of greater Value, and 
ſo involve the Court which they will not allow! 
Arx motione Winnington to altet the Viſne;' and it 


was ſaid ſo to be ruled in Gri/d-ball laſt Sitting. 


2 Keb. 181. Lincoln verſus Parr. 1 Mod. 268. Far 
rington verſus Lee. Per North Ch J. | 
3. It was adjudged in the King's Bench, That 


if an Action is brought on an Jndebitatus aſſump. 


fit, and the Defendant plead Non afſumpfit, the 
Plaintiff cannot give in Evidence a Specialty to 
prove the Debt, as a Bond or a Leaſe by Inden- 


ture and Rent arrear; becauſe, he may ſue art 


Action for the Debt grounded on the Specialty; 
but he ought to give in Evidence Matter of Con- 
tract or Receipt, without Specialty. 


4. In an Aſſumpfit for Money lent, and likewi 
for Money laid out to the Uſe of the Defendant's 
Wife Dum ſola. Upon Non aſſumpſit pleaded; the 
[Defendant at the Trial offered to give in Evidence: 
the Infancy of the Wife at the Time of the 

Promiſe ; Which the Ch. J. Trey (who tried 
52024 M doubting 


Anbnymus. 3.Cro. 305. Bennus verſus Guyldley, & c. 


it). 
iff 


362 Ohe Luw of Ebidencd. 
doubting of, it was referred to him by Conſent as 
* Cale; ho thereon conſulted with the reſt of the 


udges; and Ten of the Judges being preſent, they 
U agreed, That upon the general Iſſue, ſuch Evi- 
dence hath been of late admitted. And the Chief 
Juſtice in giving his Opinion ſaid; twas true that 
in the Books ſuch Reſolutions are not to be found; 
for that Actions on the Caſe have not been ſo 
common till of late. And that as to the Objecti- 
on, that the Plaintiff may at this rate be ſur- 
priſed, who may be ſuppoſed to come prepared to 
rove nothing but his Debt; the ſame Odjection 
mitzht be made againſt allowing Payment to be gi- 
ven in Evidence, in Caſe of an Aſampſit in Law, 
(admitting there was a Difference between an ex- 
preſs Aſimpft and an Aſſumpſit in Law; and that 
upon an expreſs Special Af umpfits Infancy can't be 
given in Evidence upon the General Ius) yet he 
aid, That ſuppoſing in this Caſe there had . an 
Expreſs Aſſumpſit to pay the Money, or the Mo- 
laid out; this had been void, it being no 
e than the Law implied-upon the lending and 
ſaying out. And he further ſaid, That the Pro- 
miſe of an Infant is abſolutely Void, (as — 
ſed to be made without due Conſideration): But 
a Bond taking its Effect by Sealing and Delivery, 
is conſequently a more deliberate Act; and there- 
fore is only Voidable. Darby verſe Boareber, 
T Salk. 279. n | 
F. Where on Nen afſumpſit, a Cohdetaninion 
in a Foreign Attachment may be given in Rvi- 
dence, and where it muſt be Pleaded, ſee the 
Caſe of Brook verſus Smith, at Mſi prius in Mid- 
Aleſex, coram Holt Ch. J. 1 Salk. 280. b. In an A. 
ſumpſit, Evidence was given, That the Debt was at- 
tached by the Cuſtom of London, before the Ac- 


tion brought, and a Condenination had thereon 
before 
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defore Plea pleaded; and it was urged, that this 
ſhould relate ſo as to defeat the Action. But *twas 
Ruled per Cur's That if an Attachment and Con- 
demnation be before the Writ purchaſed, it may 
be given in Evidence on the General Iſſue: Be- 
cauſe it is an Alteration of the Property before 
the Action brought. But if the Attachment on- 
ly be before the Writ purchaſed, it ought to be 
pleaded in Abatement of the Writ: And if the 
Condemnation be after the Achon commenced 
and before the Plea pleaded, then it may be plead- 
ed in Bar; but ſhall not he given in Evidence on 
Non aſſumpſit pleaded, for that the Property is not 
altered until Condemnation. See x Salk. 290. 

6. In an Action on the Caſe for Money had 
and received to the Plaintiff *'s Uſe, upon the Evi- 
dence it appeared, That the Plaintiff was Execu- 
trix, and that the Money was paid to the Defen- 
dant, as due to her; and that the Plaintiff was 
Nonſuited; becauſe the Action ought to have 
been brought by the Husband and Wife as Exe- 
cutrix: For it being paid without any Authotity 
from the Husband, it remains as a Debt due to 
the Executrix; and if the Husband dies, the Wife 
may bring an Action for it: But if the Money 
bad been received by Authority from the Huſ- 
band, then it had been as his Receipt, and as his 
Money, and the Action might well have been 
brought in his Name, and the Money would 
bave been Aſſets in her Hands. Q 1 Salk. 282. 

7, If a. Husband and Wife cohabit, and the 
Wite deals ſeparately, her Contracts ſhall charge 
the Husband; for Cohabitation is ſufficient Evie 
dence of Notice. 6 Mod. 162. Lang ford ver ſus 
Ad winiſtrator of Dyl er. 
8. An Indebutatus aſſumpſit was brought for 200. 
as Executor to Milliam e Jor ſo much Fol 
810 | 2 | 
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the ſaid. William's Money, had and received by 
the Defendant in his Life-time ; whereupon the 
Plaintiff had Judgment by Nil dicit; and upon 
a Writcof Inquiry, the Plaintiff not being pro. 
vided to prove the Debt, (ſuppoſing it to be con- 
feſſed by the Judgment) the Jury found but Two- 
pence Damages. Ventris moved to ſet aſide this 
W'rit of -Enquiry. Cur', This being in an Action 
upon the Caſe, which lies in Damages, the Debt 
ought to have been proved; and fo let it ſtand. 
1 Ven. 347. Reve verſus Croplex. 
9. Per Cur', If an Executor ſuffer Judgment to 
go againſt him by Default, upon executing a Writ 
of Enquiry he fhall not give Evidence of Want 
of Aſſets, tor he is eſtopped, as if it had been the 
Caſe of an Heir; for he ſhould have pleaded Ple- 
ne Adminiſtravit, or ſpecially what Aſſets he has. 
6 Mod. 308. Treil verſus Edwards. | 
10. In Aſumpſit for 20 J. Debt, upon the Evi- 
dence it did appear, that Part of the Money was 
— and the judge did heſitate, if the Plaintiff 
had not failed in his whole Caſe, becauſe the Con- 
ſideration is not as he hath made his Caſe to be; 
but after he was ſatisfied the Law was otherwiſe, 
and gave Direction that the Plaintiff ſhould reco- 
ver the Reſidue of the Money not paid; but it 
ſeems otherwiſe where the Conſiderations were ſe- 
veral; as for the Price of a Horſe ſold to the De- 
fendant, and for Money lent, and one Action for 
both; there both muſt be proved to be due. Clay. 
145. Linley's Caſe. r 
11. The Defendant, pleaded Non aſſumpſit, and 
on Trial before Hale in Middleſex, he permitted the 
Defendant to give in Evidence that he was under 
Age at the Time of the Promiſe; on which the 
Plaintiff was nonſuited. 2 Lev. 144. Seaton w_ 
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ſus Cilbert. 2 Keb. 851. Panter verſus Noreman. 
3 Keb. 798. Tapper verſus Davenant, 901 2h 

12. Feme Covert may plead Non aſſumpſir; and 
give Coverture in Evidence, becauſe Coverture 
makes it no Promiſe; ſo ſhe may plead Non ef 
Faftum to a Bond, and give Coverture in Evi- 
dence. 6 Mod. 230. Anonymus. 

13. In an Aſſumpſit for ten Pounds, Moder: lent, | 
and Non aſſumpfit pleaded, and the Judge gave 
way in this Caſe to prove Payment belbre: the 
Action brought; which if the Defendant can do, 
then there was no Conſideration to charge him in 
this Action. Clay. 71. Blesbie's Caſe, © 

- 14. In Aſumpfit for Wares ſold, it red 

n the Evidence, that Part of the W ares were 
delivered after the Time in the Declaration men- 
tion'd, yet the Plaintiff did recover for the Reſi- 
due; ſee by me in theſe Actions for divers Wares 
ſold, (where the Parcels do not appear in the De- 
claration) how the Defendant in another Action 
brought for the ſame ſhall defend himſelf, and it 
ſeems he ſhall plead this Recovery, and aver it to 
be for the ſame Wares formerly ſued for; and 
then give in Evidence in the ſecond Action that 
Pro of and Evidence given by the Plaintiff in the 
firſt; for therein the Plaintiff doth and ought to 
rove the Parcels ſold in particular, which are 
Ii generally in the Declaration, and by that 

Means it will appear to be the ſame. Clayr. 143. 
Fenkinſon verſus Porne. 

15. In an Aſſumpſit for 101, due for Corn ſold 
to four Men, and the Evidence proved the Sale 
to be made only to two; this was holden againſt 
the Plaintiff” that he did not prove his Caſe. Clay. 

114. Anonymus. | 
2 Aſompfi for the Price of a Beaſt, the Plain- 
tiff declared that the Agreement was to pay ſo 

M 3 much 
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much as the Beaſt ſhould be reaſonably worth, 
and the Witneſs proved the Agreement to be, thar 
the Defendant would give Content for it ; and this 
was ruled good-Evidence to prove the Promiſe laid, 
and in common ſenſe the Words amount to ſo 
much. Clay. 148. Bland verſus Tenant. 

17. If a Maſter always gives his Servant Money 
to buy his Markets with, it is good Evidence to 
diſcharge the Maſter in an Action brought againſt 
him for Goods taken upon Truſt by that Servant. 
Per Ghyt: _—_ Mich. 1658. at Gnild-ball, Sir Tho- 
mas Rouſes Caſe. T. per pais. 11. 

18. An Indebitatus aſſumꝑſit was brought by 
one, the Defendant gives Evidence that another 
was Partner with the Plaintiff at the Delivery of 
the Wares, and the Plaintiff was nonſuited. Fauk- 
lin verſus Walker, Norf. Lent A. 1667. Per More- 
ton. Contra in Treſpaſs; for there Jointenancy 
muſt be pleaded. T. per pais 18). 
"19. In an Indebitatus for carrying of Herrings; 

the Evidence was, that the Plaintiff was a Porter 
at Tarmouth, and when Herring Ships came home, 
he went (of his own Head) and carried up to the 
Defendant's Houſe, with other Porters, ſo many 
Herrings; and good, by Tiſden Judge of Aſſize. 
Norf. Sum. Aſſ. 1662. Fermin verſus Lucas, T. 
per pais 181. é 2 | 

20. In an Action upon the Caſe, upon a Pro- 
miſe to deliver to the Plaintiff in London ſo much 
Money when he delivered him ſo many Broad 
Cloths there; the Defendant pleaded Non aſſump- 
fit, and it was found by Special Verdict that the 
Aſſumpſit was, That the Plaintiff ſhould deliver a 
certain Number of Broad Cloths, ſome of one 
Colour, and ſome of another; and the Court in- 
clined to think the Evidence maintained the De- 


* 


* 
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claration upon this Iſſus. Abor 4665 Chery vers 


fus Haun, 5001527 e bluod. end ods 28, fy 
21:- Per ite, If an Tndebitatts; 9 


ſhould be brought for 20 l. for Wares arg 
no Evidence ſhould be given of an Agreem 
the certam Price, I ſhould e direct it 2 
eſpecially. 1 Mod. 295. Demy verſus. Nurri g. 
22. In a Quantum meruit for Rent, and Non 
aſſumpfit pleaded, an expreſs Promiſe muſt; be 
proved. 3 Lev. 150. Johnſon ver ſus Mag.. 
23. In an Action on the Caſe, for the Profits 
of the Office of Maſter of the King's Wardrabe, 
it was ſaid in an Action of this Nature, that it 
is not neceſſary to ſhew every particular Sum re- 
ceived by the Defendant; but it is a; good Evie 
dence for the Damage, to ſhew the Profits of the 
Office communibus Annis. 2 Ven, 100. Earl Ll 
Mount agne verſus the Lord Preſton, + 7 | 
24. In an Action grounded upon a Promiſe in 

Law, Payment before the Action brought is al- 
lowed to be given in Evidence upon Nun 2 
But where the Action is grounded upon a 
Promiſe, there Payment or any other legal 516 Diſ- 
charge muſt be pleaded. 1 208.4 210. Fits & « 
verſus Preeflone. 

25. An Action on the Caſe was is. brought on 
Aſſimpfit to ſecure Goods from Perils, thoſe of 
the Sea excepted: In this Caſe it was held by the 
Court, that in Aſumpſit in Fact, on a Non  afſump- 
fit pleaded, a Releaſe cannot be given in Evi- 
dence to take away the Aſſumpſit, but only in Mi- 
tigation of Damages; but on Aſumpſit in Law, 
and a Non aſſumpſit pleaded it may, becauſe it 
takes away the Aſſumpſit. Quære, ſays the Repor- 


ter, If in an Aſumpfit, either in Fact or Lau, on 


a Non aſſumpſit pleaded; can Performance be given 
in Evidence. Sid. 236. Beckford verſus Clark. 
* M 4 26. In 
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26. In an Aſſimpfit, in Conſideration. of the 
Marriage of his Daughter, on Non aſſumpſit plead- 
d, Exoneravit cannot be given in Evidence, to 
iſcharge the Promiſe, but only in Mitigation of 
Damages; but it ought to be pleaded, Per Hale 


2 Leu. 8 1. Abbot verfus Chapman. __ 
27. Treby Ch. J. related a Caſe on the Clauſe 
of the Sratute of Frauds, which ſays, That no Ac- 
fron | ſhall be brought upon any Agreement that is not 
to be performed within one Tear from the making 
thereof; tinleſs it be in Writing. The Caſe was, 
a parol Promiſe was to pay ſo much Money 
on the Return of ſuch' a Ship, which Ship hap- 
pened not to return within two Years after the 
Promiſe made; and whether this parol Promiſe 
was void by the Statute of Frauds, was a Que- 
ſion before all the Judges, and they were of Opi- 
nion, That the Promiſe was Good, and not * 
in the ſaid Clauſe of the Statute: For that by 
Poffibility the Ship might have returned within 
a Year; and tho* by Accident it happened not 
to Return within the Time, yet Sc. And they 
faid, 'That the Clauſe of the Statute extends only 
to ſuch Promiſes, where by the expreſs Appoint- 
ment of the Party, the Thing is not to be per- 
formed within a Year. 1 Salk. 280. 
28. Tho' in a Collateral Promiſe, - which by 
the Statute of Frauds and Perjuries muſt. be: in 
Writing, tho' the Note need not be ſet forth in 
the Declaration, yet it muſt be given in Evidence. 
T. Jones 158. Caſe verſus Barber, & C. u. & P. 
o r 
29. In an Action on the Caſe for Fees, Ec. the 
Defendant pleaded the Statute of 1 Fac: That no 
Bill was delivered under his Hand. Per Cur, 
This Statute may be given in Evidence on the 
Page, 14:04 . PIN r . General 
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General Tine Non aſſumpſiy. Show. 338. Milner, 
an Arrorney, verſus Crowdall,  '- .. 
30. So in Debt for Rent, on Nil debet pleaded, 
the Statute of Limitations may be given in Eyi- 
dence ; for the Statute has made it to be na Debt 
at the Time of the Plea; the Words whereof are 
in the prefent 'Tenſe. But in Caſe on Nun a. 
ſumpſit pleaded, the faid Statute has been tefuſed 
in Evidence: For there the Plea ſpeaks, of time 


© 7 


paſt, and relates to the Time of the Promiſe. 
Per Holt Ch. J. 1 Salk. 288. 
31. In Debt for Rent, if the Defendant pleads 
vy per Diſtreſs, & fic nil Debet, a Releaſe or 
Payment is good Evidence; for it proves there is 
no Debt, which is the Iſſue to be tried, (See Cya. 
Elix. 140. agrees) and yet if the Defendant pleads 
Raſire, & ſic non eft Factum, nothing elſe is Evi- 
_ dence but Raſure, (for that appears by the Deed 
ieſelf,) per Holt Ch. J. Callaway verſus. Saab, 
1 Salk. 284. | I net * 
32. In Ejectment on a Trial at Bar, the Sta- 
tute of Limitations was inſiſted on, and theſe 
Points were Ruled by the Court. 1. That the 
Poſſeſſion of one Jointenant is the Poſſeſſion of 
the other, ſo far as ro pfevent the Statute. of Li- 
mitations. 2. That a Claim or Entry to prevent 
the ſaid Statute, muſt be upon the Land; unleſs 
there be ſome ſpecial Reaſon to the contrary. 
3. If one makes an Anſwer in Chancery which 
is prejudicial to his Eſtate, it may be given in 
Evidence againſt him, but not againſt his Alienee. 
4. That the Recital of a Leaſe in a Deed of Re- 
leaſe is good Evidence of ſuch Leaſe againſt 
the Releaſor and thoſe that claim under him; 
but not as to others, without proving, there was 
ſuch a Deed, and that twas loſt or deſtroyed. 
5. If one Jointenant levies a Fine, tho” it * 
re 


| 
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the-Jointure, it does not amount to an Ouſter of 
the other Jointenant. Ford verſus Grey. 
33. It was ſaid by Myide, Recorder of London, 
and not denied by any one, That on a Special 
Requeſt, alledged in the Declaration, that a Re- 
= at any other Time, tho* ſeveral Years be- 
e, may be given in Evidence; But on a /epins 
reguiſit, it was agreed, that a Requeſt at any 
Time may be given in Evidence. Sid. 268. King 
34. On an Aſſumpſit in Conſideration the Plain- 
tiff would deliver to J. S. ten Quarters of Malt, 
to pay for it on Requeſt, if J. S. did not, and 
ſets forth , that he did deliver it ; 7: S. did not 
pay for it, and that he requeſted the Defendant 
ſuch a Day who had not paid it; and at a Trial 
at Middleſex, before Twiſden and Wyndham, the 
Defendant would have put the Plaintiff to prove 


the Requeſt, but the Judges would not ſuffer it; 


for the Requeſt was traverſable, and not being 
traverſed is admitted, and the Iſſue is only on the 
Aſſumpfit, the Defendant having pleaded Non aſ- 


ſumpſit. 1 Lev. 166. Anonymus. 


35. If a Promiſe be made to pay at a Day 
certain, and the Day is paſt, the Plaintiff may 
declare to pay on Requeſt: So if he declare on 
Payment at a certain Day, and give in Evidence 
a Promiſe or Requeſt, i. e. when it is created on 


Account which gives the Duty, for there the 


Time is ex abundanti; but where the Action is 
founded on the Contract, otherwiſe ; for there 
the Evidence muſt purſue the Contract. Hill. 1650, 
B. R. Child's Caſe. T. per pais 184. 

36. In Aſumpfit for Money due, the Plaintiff 
laid it in his Declaration to be payable on Re- 
queſt, and by his Witneſs it did appear, that a 
Fortnight's Time was given for the Payment of 
* Be N 3 : 2 it, 
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it, and though this Time was paſt 
long before this Action brought, yet now it was 
held a Failure in the Proof of the Plaintiff's Ar 
as he had laid it. G. 115. Anonymus. 

37. In Aſumpſit for 20 l. upon Account,: — 
the Evidence it did appear to be another Sum 
than 20 J. and it was ruled againſt the Plaintiff, 
and he was nonſuited; and dy Judge held, Where 
an Action is for 104, upon 4 Contract for a Horſe, 
and the Witneſs doth not prove the very Sum, 
but differs a Penny or twelve Pence, in this Caſe 
it ſhall be found againſt the Plaintiff; and cite 
the Opinion of Valter Ch. Baron, to be ſo, but 
for the Importunity of the Counſel, he was con- 
tented a Special Verdict ſnould be found. But 
the Court above did rule the Caſe againſt the 
Plaintiff, quod nota in aſſumpſit, where Damages 
only are to be recovered ; for in ſuch a-Cafes 
if Debt had been brought, it is clear, becauſe WE 
doth not hit the Contract, it ſhall be againſt the 
Plaintiff. Clay. 87. Ramſden's Caſe. =!) 

38. In an Aſumpſit upon an Inſimul computave- 
runt, and Non aſſumpſit pleaded, the Plaintiff pro- 
duc'd a Writing ſigned without Seal, which teſti- 
fied the Debt, to prove his Caſe ; but it was held 
no good Evidence, for it is another Thing, and 
he ſhould have declared, quod Indebitatus aſſumpſit, 
Se. and upon this the Plaintiff was urged: to be 
nonſuit. Clay. 87. Kirbie verſus Emerſon. +» 

39. Upon Aſumpſit on Account, the Proof 

That the Plaintiff's Servant did demand 
ſuch a Sum, proat, Oc. of the Defendant, who 


did acknowledge the Debt, and this was holden - * 


good Evidence. Nu, Nota. Clay. 98. Anonymus. 
40. In an Inſimul computaſſet, the Evidence ſhall 
not de on the Value of the Goods, but on the 


Account only. Lateb 169. Wood verſus Witherick. 
41. On 


A? 2 Roe A 1 4 H 9 4 +16 RA 4 : "bs 
4. On Indebitatus ;afſutrpſit for 50. laid out 
by the Plaintiff for che 0 of the Defendant, up- 
on Non aſſumpſit pleaded, there was a Trial at the 
Bar; and the Evidence was, That the Defendant 
and another, now deceaſed, farm'd the Exciſe, 
that the Money was laid out by the Plaintiff on 
the Behalf of the Defendant and his Partner; 
and that the Defendant promiſed to repay the 
Money out of the firſt Profits he received. The 
Promiſe here was not to pay the Money abſolute- 
ly, but ſub, modo, fo that the Evidence did not 
maintain the Action; and the Plaintiff was non- 
fuited. 2 Mod. 279. Tiſſard verſus Wardonup.  - 
442. The, Plaintiff declared, That the. Defen- 
dant in Conſideration the Plaintiff would forbear 
his Suit againſt 0 & for eighty Pounds which J. &. 
did owe him, the Defendant would ſee him paid, 
and the Evidence proved that J. S. did owe the 
| Plaintiff forty Pounds, and it was holden, That 
the Evidence did not maintain the Declaration. 
Cay. 111. Hargrave's Caſe, _ 5 
43. In an Action upon a Promiſe, and Decla- 
ration, That the Defendant did aſſume and pro- 
miſe that the Defendant would not ſue the Plain- 
vff.. And the Evidence was, That he would for- 
bear his Suit. And this by the Judge doth ſup- 
poſe a Suit already begun, and ſo doth not main- 
train the Iſſue; and upon this the Plaintiff was 
nonſuited. Clay. 2. Anonymus. 
44 The Plaintiff declares, that whereas there 
vas an Iflue joined in Ejectione firme, brought by 
the Leſſee of the Plaintiff againſt the Defendant, 
which the Leſſee intended to try at the next Aſ- 
_ ſizes, in Conſideration the Plaintiff and his Leſ- 
ſee at the Aſſizes would forbear to enforce. their 
Title, and give but weak Evidence againſt the 
Deſendant, he promiſed to pay him a certain * 
| | "IM 
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8 Money. On Now 4 a pit pleaded, there was 
pecial erde whſch found the ee in 
nt Points, on! ae 7 two Iſſues joined in 
the Suit, and it was in Confideration 
of Forbearance to gr ce the Title at the Trial 
of both Iſſues; and it vas adjudged for the Plan- 
tiff, becauſe it is ſaid in common Parlance that 
the Defendants * dined Iſſue. Mo, 371. Black- 
well verſus Eyre, & C 1 Cro. 831m. 
45. The Plaintiff bad taken a | Diftreſsfor Rent, 
and the Defendant promiſed, if he would re- deli- 
ver it to him, he would pay the Sum demanded 
for Rent; the Diſtreſs was delivered, and now he 
ſued for the ——ů upon the Promiſe, and the 
Plaintiff in this Cafe was put to prove' there was 
Rent due, Sc. Nota; Ter! I did doubt becauſe 
the Defendant harh Benefit by Re- delivery of the 
Diſtreſs, Ec. ergo. Clay. 139. Sir 26. Gower ver- 
ſus Wilkinſon. noeh bn? 
6. In an Action on the Caſe on Wing Pro- 
miſes of Marriage, on Non aſſumpſit pleaded, yu 
may give in Evidence any lawful Impediment, as 
being within the Levitical Degrees, for this voids 
the Promiſe, but a Præ- contract cannot be given 
in Evidence. 5 Mod. 411. Harriſon vet ſus Cage.” 
4. Upon the Evidence it appeared, the De- 
fendant had a larger Legacy given him by che 
Will of J. S than the Plaintiff did like of, and 
the Defendant in Conſideration the Plainiff wodld 
forbear to move the Teſtator to make an Altera- 
tion of his Will, did promiſe the Plaintiff ten 
Pounds, and he averred de did forbear, Ec. and 
did aver the Teſtator had Goods to the Value of 
1001. and he was conſtrained to this, as 
Part of his Cafe. uod nota; Though it be a 
greater Sutn averred than needed, Cay: 1 39: Mu- 


Jo's Caſe. * ; 
1 48. By 
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48. By Montague Chi J. If a Citizen of Lon- 
don Promiſes to his Daughter's Husband to give 
him a Child's Portion, by the Cuſtom of Loidon 
the Evidence between the Wife and the Children 
is certain enough, and it is known how much 
every Child ſhall have. 2 Rol. Rep. 104. Ano- 


a mus. Anis ein n mr dn o 55 
49, In an Action upon the Caſe, if the Plain- 
tiff declare, That whereas J. S. was indebted to 
the Plaintiff 11304. and after appointed the De- 
fendant to pay the Plaintiff 1 1144. in Satisfacti- 
on of Part of the ſaid Debt, and F &. pays 
the Plaintiff 1050 J. Part thereof, and after in 
Conſideration that the Plaintiff would forbear the 
ſaid 641: the Remainder of the 1114 J. until J. D. 
paid him that Sum which was then due, aſſumed 
and promiſed to pay the ſaid 641. and avers For- 
bearance accordingly, and that F. D. has paid 
the Defendant the fad 641. The Defendant plead- 
ed Nom aſſumpſit; if the Promiſe is proved, the 
Defendant cannot give in Evidence, That 7. D. 
has not yet paid him the 647. becauſe the Iſſue is 
only on the Promiſe, tho? otherwiſe there would 
be no Cauſe of Action. Mic. 16 Car. B. R. Ad- 
judged between Holditch and Broderidge, by the 
Opinion of all the Judges in Serjeants-Inn, in Fleet- 
| ſtreet, beſides Jones and my Lord Littleton, who 
ſeemed to be of another Opinion, and they ſaid, 
That this was like an Action of Covenant, altha* 
I urged that there was in all Actions a General I. 
ſue, which would put the whole Declaration in Iſ- 
ſue, and that there is no General Iſſue here but 
Non aſſumpſit; for he cannot plead Not guilty: 
But on the other Side it was ſaid, That the Pay- 
ment of the 647. by J. D. might have been tra- 
verſed and then the Promiſe had been confeſſed. 
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50. In an Action on the Caſe againſt an Exe- 
cutor, on an Aſumpſit by hinnſelf to pay a Debt of 
he Teſtator's, if the Creditor would forbear till 
Mic huelmas; if the Defendant plead Non aſſumpſit, 
and in Truth there was no Debt; or if there was 
one, the Executor had not Aſſets in his Hands at the 
Time of the Promiſe, he may give it in Evidence, 
and fo help himſelf. 9 Co Binos Caſey per Coke, 
this ſeems not to be Law. 2 Rol. Abr. G84. 3. 
FI. On an Tudebitatas for 91. the Defendant 
pleaded nom aſſumpſit infra ſex Annos, on which Iſſur 
was taken. The Plaintiff proved a Debt of 91 
due ten Lears before, and an A | 
of the Debt within ſix Years, and an Offer to 
pay 3 1. for the whole. Per Hale, The Plaintiſf 
was nonſuitd, for the Acknowledgment of the 
Debt is no more than is done by the Plea, but 
there muſt be a new Promiſe of the Debt within 
ſix Years, to make that Action hold; and here 
the Promiſe or Offer to pay 5 J. gives no Action 
for the 9 Baſs verſus Smith, Suffolk Summer 
Aſſizes, 1668. T. per pais 187. 
S. On a Trial at Ni prius before Holt C. J. It 
was held by him that the Plea Non afſumpſit infra 
ſex Annos ante impetrat br'is Original. Nepl. A 
infra ſex Anuos ante impetrat br'is pred. viz. fuck 
a Day, &c. There in Evidence you need not ſhew 
the Original; ſo in a Plene Adminiftravit, where: 
the Date is mentioned upon Record, there you 
need not ſnew it in Evidence, though it were on- 
ly by way of, vis. — Show. 272. Edwards ver- 
ſus Thompſon. 'Vide ante, 131. 1 Salt. 258, 285, 6. 
53. A Note had been made by the Defendant 
to che Plaintiff's Teſtator, above fix Years before 
the Action brought, for Payment of Money; and 
upon Non aſſumpſu infra ſex Annos pleaded, at the 
Trial before Holt Ch. J. the Plaintiff gave Evi- 
* - dence 
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dente of a Promiſe inade to himſelf after the Ar- 
reſt, and before the Bill exhibited; and whether 
this Evidence maintained the Declaration, was 
the Queſtion: And the Caſe of Heylin verſus Ha- 
ings was remembered, wherein upon Conference 
with all the Judges of England, it was held, That 
a Promiſe after the fix Years brings the Matter 
out of the Statute of Limitations ; that owning 
the Debt does not go ſo far, but is Evidence of a 
Promiſe. Note; Here the Declaration was of a 
Promiſe to the Teſtator, and the Promiſe given 
in Evidence was to the Executor. And the Court 
ſaid, here the Executor might declare of à Pro- 
miſe to himſelf: But adjornatur. And in Hil 
lary- Term, upon Conference with all the Judges, 
it was held, the Evidence did not maintain the 
Declaration. 6 Mod. 309. Dean verſus Crane. 
Note; The Cafe of Heylin and Haſtings is alſo ci- 
ted, 5 Mod. 415. re 3H 'k 
54. An Aſſumpfit was brought againſt four, who 
pleaded Non aſſumpſer. infra ſex Annos, and Verdict 
was, that one of the Defendants did afſume infra 
ſex Annos, and the other non aſſumpſer. And it was 
moved, That no Judgment could be given againſt 
the Defendant againſt whom the Verdict was 
found; for this is an Indebitatns aſſumpfit for Goods 
fold, and it is an entire Contract, and they muſt 
all be found to promiſe, or elſe it is againſt the 
Plaintiff. Torts are in their Nature ſeveral, ſo 
one Defendant may be found Guilty, and the 
other Not guilty; but it is not fo in Actions 
grounded upon Contract. Pallexfen Ch. J. Powe 
and Rokeby were of Opinion in this Caſe, That 
the Plaintiff could not have Judgment. Ventris 
| inclined. to the Contrary; he admitted if an In- 
| debitatus aſſumpſit be brought againſt four, and they 
plead Now aſſumpſ. and found that one of them 
ore * ED aſſumed, 
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aſfumèd, this is agairiſt the Plaintiff, for he fails 
in his Action. But in the Caſe at Bar it may be 
taken, that they did all promiſe at firſt, and that 
one of them only renewed the Promiſe within fix 


Years: The Plea of Non aſſumpſit infra ſex Aunosz 


implies a Promiſe at firſt; and if one ſhould renew 
his Promiſe within ſix Years, it is reaſon it ſhould 
bind him; and the Plaintiff miſt ſue them all; dr 
elſe he will vary from the Original Contract. 
But the Chief Juſtice ſeemed to be of an Opinis 
bn, That if the Promiſe were renewed within 
fix Years, yet if not upon a new Conſideratidny 
it ſhould not bind; and if there were a new Cone 
ſideration, the Action will lie againſt him that 
promiſed alone. Sd Quere; for the common 


Practice is upon a Plea af the Statute of Limiz 


tations, to prove only a Renewing the Promiſe 
without any further Conſideration ; but a bare 
owning the Debt is nat taken to be ſufficient: 


Quere; If the firſt Conſideration, upon repeating 


the Promiſe within ſix Years, be not enough to 


raiſe a new Cauſe of Action? Judgment was gis 


ven for the Defendant. 2 Vent. 15t. Bland.vers 
{us Haſlerig &9 al. i 1 * SAI 

$5. An Action on the Cafe was brought 4gainſt 
Executors, they wert at Ifſue, upon Nothing in 
their Hands: It was given in Evidence on the 
. Plaintiff's: Part, That a Stranger was bound to 
the Teftator in 1007. for Performance of Cgves 
nants, which were broken; for which' the Exes 
cutors brought Debt upon the Obligation, des 
pending which Suit, both Parties ſubmitted them- 
ſelves to the Arbitrament of A. and B, who 4ward=- 
ed, That the Obligot ſhould pay to the Executors 
50 J. in full Satisfaction; Sc., and that the Execus 
tors ſhould releaſe, Ec. which was done accord- 
ingly ; and it was agreed by the Court, 2 


| 
| 
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the Releaſe it ſhall be taken in Judgment of Law, 
that the Executors have Aſſets to the Value of 
the whole 1004. And although the Executors 
were compelled by the Award to make the Re- 
leaſe; yet it was their own Act to ſubmit them- 
ſelves to the Arbitrament. 3 Leon. 53. Anonymus, 
S. C. Dal. 89. 5 a 
56. If this Clauſe, Et quod ipſe nulla habet Bona 
vel Catalla Teſtatoris, vel habuit die impretrationis 
brevis pred vel unquam poſtea, be left out, the Plea 
referring only to the Time it is pleaded, Payment 
of Debts without Suit, after the Commencing of 
the Action, and before the Plea pleaded, if Iſſue 
be taken upon it, may be given in Evidence. 3 Le- 
vinz 29. Hewet verſus Farmingham. | 
57. In an Action upon a Promiſe, the Defen- 
dant pleaded a Submiſſion of all Matters in Dif- 
ference to Arbitrament, and an Award, E9c, the 
Plaintiff denied the Submiſſion modo & forma, 
and Ifſue being joined thereon, the Evidence 
was of a Submiſſion of all Matters touching Ac- 
counts, and allowed good Evidence; and be- 
cauſe the Plaintiff could not prove, that there 
were other Matters in Difference, but Matters 
of Account, he was nonſuited ; Hale and May- 
nard being of his Counſel. Aleyn go. Fobnſon 
verſus Rawlex. | | 
58. A Writ of Error was brought to reverſe a 
Judgment, given in the Palace-Court on an Aſſump- 
fit, where, to prove the Conſideration, the Plaintiff 
was to prove an Arreſt, and becauſe he did not 
produce a Writ the Defendant demurred to the 
Evidence, and upon that Judgment was given be- 
low for the Plaintiff; upon which a Writ of Error 
was brought, and for the Plaintiff in Error it was 
argued, That the Writs of the King's Bench are 
Matters of Record, and ſo cannot be proved by 
5 any 
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any Thing but themſelves: And it was agreed by 
the Court, That the Writ ought to be produced 
at the Trial; but becauſe the Arreſt was confeſs 
ſed by the Demurrer, the Judgment was affirms 
ed. 1 Levitiz, Fitzharris verſus Bojun 87. S. C. 
Sid. 105. S. C. 1 Keb. 450. But none of theſe 
Points are ſaid to be adjudged in either of theſe 
Books; ideo Qutzre. 


CHAP. | VIII. 


Of Evidence in Aftions on the Caſe fof 
Words, malicious Indifiments, &C; 


1. 7 NN a Declaration for Words ſpoken in ths 
CU Preſence of A. B. and others in Evidence; 
it is ſufficient to prove, That they were ſpoken in 
the Preſence of others only. Minkſield and Cuot, 
Lent Aſſizes, Norfolk 1662. per Hale Ch. Baronz 
T. per pais 180. 1 
2. On a Declaration, Snare defendens Crimeit 
feloniæ ei impoſuit, &c. the Plaintiff cannot give 
in Evidence Words only, but Acts, as Arreſtingz. 
Charging or Convening him before a Juſtice of 
Peace for Felony. Sanders verſus Edwards, Mich 
14 Car. 2. B. R. T. per pais 180, S. C. 1 Keb. 389. 
Show. 282. Hayens verſus Rogers. 1 
3. In an Action upon the Caſe, for maliciouſſ7 
8 of an Indictment of Perjury againſt 
im, of which he was acquitted; upon Not 
uilty pleaded, it appeared upon the Evidence; 
hat the Defendant was a Juſtice of Peace, and 
procured ſome as Witneſſes to appear againſt him 
and his own Name was endorſed upon the Indict⸗ 
, * N nene 
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ment to give Evidence, The Court agreed, That 
this did not make him a Proſecutor, for if a Jus 
ſtice of Peace knows any Perſon that can give 
| Evidence againſt one that is indicted, he ought 
to cauſe him to do it. But it was proved on the 
Defendant's Side, That this Indictment was 
drawn up by an Order of the Seſſions; where- 
fore Kehnge Ch. J. ſaid,” That the Plaintiff deſer- 
ved to be bound to his Good Behaviour for bring- 
ing this Action. 1 Vert. 47. Girlington verſus Pits 
feld, S. C. 2 Keb. 5 2. b 
4. In an Action on the Caſe for maliciouſly in- 
dicting and proſecuting the Wife for Felony, 
whereof ſhe was acquitted: Nora, per Holt Ch. J. 
To do the Buſineſs fully, the Plaintiff ought to 
have proved a Copy of the Bill exhibited, and 
that it was found upon the Oath or Procurement 
of the Defendant; but their Names upon the 
Back of the Bill is ſufficient Evidence of their be- 
ing ſworn to the Bill, though the Writing upon 
the Back be no Part of the Record: But it may 
be proved, That the Defendant was a Witneſs 
without having the Bill; but it were, I ſay, more 
clear to have the Bill: And the firſt Part of the 
Defendant's Defence in this Caſe muſt be to prove 
a Felony committed ; for without that, it is im- 
poſſible he could have a probable Cauſe of Proſe- 
cution ; and here, becauſe no Body was by at the 
Time of the ſuppoſed Felony committed, but 
the Defendant's Wife, who could not in this Caſe 
be a Witneſs to prove the Felony committed, 
Holt Ch. J. allowed her Oath, which ſhe made 
at the Trial of the Indictment, to be given in 
Evidence to prove a Felony committed; for o- 
therwiſe, one that ſhould be robbed, Cc. would 
be under an intolerable Miſchief; for if he pro- 
ſecuted for ſuch Robbery, Ec. and the 2 
FL # O 
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ſhould at any Rate be acquitted, the Proſeeutor 
would be liable to an Action for a malicious Pro- 
ſecution, without a Poſſibility of making a good 
Defence, though the Cauſe of Proſecution were 
ever ſo pregnant. To which Darnel for the Plain- 
tiff ſaid, if Oath had been made freſhly after the 
Fact committed, that Oath might be admitted as 
Evidence of it; ſecus not; but here it appeared 3 
Warrant was taken out immediately, but nothing 
done thereupon until the Defendant had ſubſe» 

vent Pallings out with the Plaintiff. 6 Mog. 216, 
Fobnſon verſus Browning & Us. 
5 An Action on the Caſe was brought for ma- 
lic.ouſly indicting the Plaintiff of Barratry with» 
gut probable Cauſe, ſetting forth, that he was 
debito modo inde exonerat. and at the Trial to prove 
the Declaration, he produced a Nolte ultęrius pro- 
ſequi by the Attorney General: And the Ch. J. 
doubting whether this Evidence maintained the 
Declaration, and ſtrangly inclining that it did 
not, reſeryed it for the Opinion of the Court ; 
and he ſaid, That the entring a Non pros“ was on- 
ly putting the Defendant ſine die, and fo far from 
diſthargiog him from the Offence, That it did not A 
diſcharge any further Proſecution upon that very «+» - 

4 Indictment, but that notwithftanding new Pros | 
ceſs might be made out upon it; and fure it is 
hard to allow a Man, that gets off by a Now pros, 
to maintain an Action for a malicious Proſecu- 
tion, Indeed, if he had pleaded Not guilty, and 
the Attorney General had confefſed ir, that 
would have done; but he that gets off upon a 
Non pros does not at all get off on the Merits of 
the Cauſe; and to maintain a Conſpiracy, it is 
neceffary to, lay and prove an Acquittat: So in 
an Action for ſuing for a great Sum in order to, 
hold to extravagant Bail, the Plaintiff muſt ſhow 

5 N 3 what 
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what became of that Cauſe, in order to maintain 
his Action; and ſo is my Lord Hab. 
But this here is not ſo much as a Nonſuit; for the 
Indictment ſtands ſtill in Force, and the Attorney 
| General may make a new Proceſs upon it when 
he pleaſes: But he remembered a Caſe about 
twenty Years ago, in which Juſtice Vyndbam di- 
rected for the Plaintiff on the ſame Point, and 
ſaid, he thought it hard even at that Time. Har- 
court Maſter of the Office, There never has been 
any Proceedings after a Nolle proſequi, per omues: 
In ͤCaſe of Barratry, the Defendant upon a Mo- 
tion may have a Rule to have Articles delivered. 
to him, of the Inſtances, and the Proſecutor ſhall 
not give Evidence of any Particular, but what he 
hag given Articles of; and if the Proſecutor gives 
no Articles, he ſhall give no Evidence. And at 
another Day, Holt Ch. J. declared, That in all 
King Charles the Firſt's Time, there was no Pre- 
cedents of a Nolle Pros on an Indictment: And 
Gold quoted a Caſe in Hardreſs, where it was en- 
tered on Record on an Information, and held to 
be a Diſcharge of it. And the Court ſeemed all 
clear, that the Action did not lie, but gave na 
Rule. 6 Mod. 261. Goddard verſus Smith. | 

6. In an Action upon the Caſe on Trover, *twas 
found by a Special Verdict, That one Pepper was 
poſſeſſed of thoſe Goods, and the Defendant 
found them, and Pepper made the Plaintiff his Ex+ 
ecutor, and that the Defendant knowing them to 
appertain to the Plaintiff, denied to deliver them 
ynto him upon his Requeſt. And whether that 
were a Converſion without any other Act done, 
was the Queſtion. And all the Juſtices, Popham 
abſent, held, That it was a Converſion by the 
fole Denial. But being afterwards moved again, 

Popham held it to be no Converſion : Bu it 100 
1 | . | . 
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cited at the Bar, That 23 Eliz. in this Court, it 
was ruled to the contrary: Et adjornatur. 1 Cra. 
495. Eaſon verſus Newman, S. C. Goldſ. 152. S. C. 
Moo. 460. and there it is ſaid to be adjudged a 
Converſion in Popham's Abſence, and cited to be 
ſo adjudged Moor 841. J/aac verſus Clark. Brown 
17. Anonymus. Adjudged a Converſion. Owen 
151. Drury verſus Holler, dubitat'. | 

7. Harris ſaid, That it was the common Ex- 
perience, that the Detainer of Goods from an 
Owner after Requeſt, is allowed for a ſufficient 
Evidence to maintain a Converſion : Whereunts 
I anſwered, that though legally it were not a 
Converſion ; yet in that Cate, it was reaſonable 
to allow it for an Evidence to prove a Conver- 
fion ; becauſe if you have Goods of mine lawful- . 
ly by Finding or Bailment; yet when I require 
them of you, you can no longer lawfully hold 
them; and therefore when you {till detain them 
from me, it argues, that you cliim them as your 
own, and ſo uſe them. Hob. 187. Agar verſus 
Liſle, S. C. not S. P. 1 Brow. 5. S. C. Hut. 10. 
But that Book ſays, Requeſt and Refuſal to de- 
liver is good Evidence to prove a Converſion; but 
if it be found Specially, it ſhall not be adjudged a 
Converſion. | 

8. In an Action of Trover, Sc. to prove the 
Converſion it was offered, That the Plaintiff did 
demand Satisfaction for the Corn; and it was 
ruled good Evidence, the Demand being to the 
Party himſelf who took this Corn, though the 
Corn it ſelf was not detnanded, but Satisfaction. 
uod nota. Clayt. 122. Rookeby's Cale. X 

9. In an Action of Trover and Converſion, no- 
thing was proved but a tortious Taking of the 
Cattle by Way of Treſpaſs, and driving them 
away; and it was ruled a good Ground far: this 

| N 4 preſent 
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preſent Action, and a Converſion ſhall be intend- 


z; orherwiſe when he comes to them by Tro- 


ver; there an actual Converſion ſhall be proved. 


CL. 112. Beckwith verſus Elſey. 2 Sid. 264. Bruen 


verſus Rye, agrees as to the firſt Point, but ſays, 


that where the Defendant comes by the Goods by 


rover, that an actual Demand muſt be proved. 


10. An Action of 'Trover and Conyerfion was 


brought for Oats, E5c. and the Caſe upon Proof 


was, That certain Treſpaſſers had taken theſe 
Oats from the Plaintiff, and brought them to the 


Mill to make into Oatmeal, and the Plaintiff came 
to the Miller before any Thing done, and de- 


manded the Oats as his, and forbad him to 
proceed to make them into Oatmeal ; but the 


Miller did proceed for all that, and made it into 


Oatmeal; and the Judge directed this to be a 
Converſion in the Miller, and directed the Jury 


7 


ccordingly, although it was urged by the Coun- 
Tel of the Defendant, that a Miller was a publick 


Officer, and did but his Duty in this Caſe. And 


in this Caſe it was holden further, That if A. 
takes Goods from me, and theſe afterwards come 


to the Hands of B. by buying or otherwiſe, and 


he converteth them to his Uſe, B. ſhall not be 


| charged to me without a new Demand made of 
them unto him, and a Detention afterwards. 
- "Clayton 57. Holdſworth's Caſe. F 


ar 


11. In an Action of Trover and Converfion of 


five Kine. Upon Not guilty pleaded a Special 
Verdict was found, That one Belgrave was poſ- 


Leſſed of thoſe five Kine, and put them to Pa- 


ANurage with the Defendant, and agreed to pay 


unto him twelve Pence for every Cow weekly, 


as long as they remained with him at Pafture, 


and that afterwards Belgrave ſold them to the 


Plaintiff, | and he required them of the Dejen- 


cant, 
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dant, who refuſed to deliver them to the Plain - 
tiff, unleſs he would pay for the Paſturage of 
them, for the Time that they had been with him, 
- which amounted to ten Pounds: Afterwards one 
Fofter paying him the ſaid 101. by the Appoint- 
ment of Belgrave, he delivered the five Beaſts 
unto him; and if ſuper totam materiam he be 
guilty, they find for-the Plaintiff, and Damages 
251. and if, E5c. then for the Defendant. Jones 
and my ſelf (abſentibus ceteris Fuſfticiariis) con- 
ceived, That this Denial upon Demand, and De- 
| livery of them to Foſter, was a Converſion, and 
that he may not detain the Cattle againſt him 
who bought them, until the 107. be paid, but 
is enforced to have his Action againſt him who 
put them to Paſturage: And it is not like to 
the Caſes of an Inn-keeper or Taylor: They 
may retain the Horſe or Garment delivered them 
until they be ſatisfied; but not, when one re- 
ceives Horſes or Kine or other Cattle to Paſtu- 
rage, paying for them a weekly Sum, unleſs there 
be ſuch an Agreement betwixt them; whereupon 
Rule was given, that Judgment ſhould be enter- 
ed for the Plaintiff. 3 Cyo. 171. Chapman verſus 
Allen. 1 

12. In Trover at Nifs Prius, coram Holt, Ch. ]. 
Upon Evidence, the Caſe was this: A Carpenter 
ſent his Servant to work for Hire to the Queen's 
Vard; and having been there ſome Time, when 
he would go no more, the Surveyor of the Work 
would not let him have his Tools, pretending a 
Uſage to detain Tools, to enforce Workmen to 
continue till the Queen's Work was done; and a 
Demand and Refuſal being proved at one Time, 
and 'a Tender and Refuſal after. Holt Ch. J. 
The very Denial of Goods to him that has a 
Right to demand them, is an actual * 
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and not only Evidence of it, as has been holden; 
for what is a Converſion, but an Aſſuming upon 
one's {elf the Property and Right of diſpoſing an- 
other's Goods? And he that takes upon himſelf 
to detain another Man's Goods from him with- 
out Cauſe, takes upon himſelf the Right of diſ- 
poſing of them; ſo the Taking and Carrying away 
another Man's Goods is a Converſion: So if one 
comes into my Cloſe, and takes my Horſe and 
rides him, there it is a Converſion ; and here if 
the Plaintiff had received them upon the Tender, 
notwithſtanding the Action would have laid up- 
on the former Converſion, and the having of the 
Goods after, would go only in Mitigation of Da- 
mages; and he made no Account of the pretend- 
ed Uſage, but compared it to the Doctrine a- 
mong the Army, That if a Man came into the 
Service and brought his own Horſe, that the Pro- 
perty thereof was immediately altered and veſted 
in the Queen, which he had already condemned: 
And here one of the Particulars in the Declara- 
tion being ill laid, the Defendant was found Not 
guilty as to that, and Guilty as to the reſt. 
6 Mod. 212. Baldwin verſus Cole. | 
13. In an Action of Trover and Converſion. At 
the Trial Mr. Attorney General excepted againſt 
the Evidence, That if it were true, it deſtroyed 
the Plaintiff's Action, inaſmuch as it amounted 
to prove the Defendant Guilty of Felony; and 
that the Law will not ſuffer a Man to ſmooth a 
Felony, and bring 'Treſpaſs for that which is a 
kind of Robbery. Indeed, ſaid he, if they had 
been acquitted or found guilty of the Felony, the 
Action would lie; and therefore it may be main- 
tained againſt Mrs. Cory, who was, as likewiſe 
was William Maynard, acquitted upon an Indict- 
ment of Felony for this Matter, but not w—_ 
. 2 the 


The Law of Evidence; 187 
the Reſt. But my Lord Chief Baron deelared, 
and it was agreed, That it ſhould not lie in the 
Mouth of the Party, to ſay, That himſelf was 
a Thief, and therefore not guilty of the 'Treſ« 
aſs. But perhaps if it had appeared upon the 
—.— the Defendant ought to have been 
diſcharged of the Treſpaſs. Fucre, What the 
Law would be, if it appeared upon the Pleading, 
or were found by Special Verdict. My Lord 
Chief Baron did alſo declare, and it was agreed, 
That whereas William Maynard, one of the Wit⸗ 
neſſes for the Plaintiff, was guilty, as appeared 
by his own Evidence, together with the Defen- 
dant's, but was left out of the Declaration, that 
he might be a Witneſs for the Plaintiff, that he 
was à good and legal Witneſs; but his Credit 
was leſſened by it, for that he ſwore in his own 
Diſcharge, for that when theſe Defendants 
ſhould be convicted, and have ſatisfied the Con- 
demnation, he might plead the ſame in Bar of 
an Action brought againſt himſelf; but thoſe in 
the Simul cum were no Witneſſes. Several Wits 
neſſes were received and allowed to prove that 
William Maynard did at ſeveral Times diſcourſe 
and declare the ſame Things, and to the like 
Purpoſe, that he teſtified now. And my Lord 

Chief Baron ſaid, Though a Hear-ſay was not 
to be allowed as a direct Evidence, yet it might 
be made uſe of to this Purpoſe, vis. to prove 
that William Maynard was conſtant to himſelf; 
whereby his Teſtimony was corroborated... One 
Thorn, formerly Mr. Reynel's Servant, being ſub- 
ous by the Plaintiff to give Evidence at this 
rial, did not appear. But it being ſworn by 
the Exeter Waggoner, That Thorn came ſo far on 
his Journey hitherward as Blandford, and there 
bell ſo ſick that he was not able to travel any — 
; ther, 
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ther, his Depoſitions in Chancery in a Suit there, 
between theſe Parties about this Matter, were 
admitted to be read. 1 Mod. 282. Lucy Luttret 
verſus G. Reynel Eſq; G. Turberville Eſq; J. Cory 
and Anne Cory. £64 44 Tee? 
14. In Trover and a Converſion; upon Not 
guilty, the Evidence was, That the Goods were 
taken and ſold by Virtue of a Commiſſion of 
Sewers ; and it was ruled, That this Matter 
might be well given in Evidence upon Not guil- 
ty pleaded, as detaining of Beaſts in a Market for 
Toll. Aleyn gz. Combs verſus Cheney. 
15. In an Action on the Caſe for a Traver and 

_ Converſion brought by J. S. a Citizen of Col. 
chefter againſt the Farmers of Toll of the City of 
London for taking of Goads, the Defendant plead- 

ed Not guilty. Upon a Trial at Bar Jones and 
Croke being only in Court, the Defendant con- 
feſſed the Taking of the Goods for Non-pay- 
ment of Toll, which the Citizens of London 
claimed by Cuſtom, and the Citizens of Colche- 
fer claimed to be exempt by Charter of Kin 
Richard; and the Citizens of London proved by 
ſeveral Records and Entries in their Books that 
the Citizens of Cotchefter paid Toll; and on the 
Evidence, the Counſel for the Plaintiff objected, 
That this was no good Evidence on Not guilty, 
bur ought to have been pleaded Specially, to 
which Opinion Croke inclined ; of Jones econtra. 
For it is not like a general Action of Treſpaſs, 
in that he muſt plead Specially the Cuſtom for 
Toll; but in an Action on the Caſe for Trover 

and Converſſon, every Thing which proves the 
Converfion lawful, may be given in Evidence on 
the General Tflue ; but the Jury were permitted 
to bring in a Special Verdict if they pleaſed; ne- 
yertheleſs they found a General Verdict for os 

| 4 | en, 
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Defendant, and Judgment was given accordings 
ly. V. Jones 340. City of Colcheſter verſus the Ciz 
ty of London. Note; It appears by 1 Rol. Rep. 
44. in the Caſe of Hil and Hawks, that the Cu- 
{tom to take Toll may be pleaded ſpecially. 

16. To an Action upon the Caſe on Trover 
for Three hundred Sheep the firſt of December, 
36 Eliz. The Defendant pleaded, That he was 
Sheriff of the County of Lincoln, and that 7. &. 
recovered againſt the Plaintiff One hundred 
Pounds; and thereupon a eri facias iſſued to 
levy that Debt; which Writ was returnable Cra- 
tino Animarum 35 Eliz. That this was delivered 
to him, being then Sheriff of the ſaid County, up- 
on the firſt of October, 35 Eliz. to be executed; 
that he by Force thereof, upon the aoth of Octo- 
ber, 35 Eliz: took the ſaid Three hundred Sheep; 
and ſold them upon the 22d Day of October, 35s 
liz. a Hundred and four Sheep for forty Pounds, 
Parcel of the ſaid One hundred Pounds; and that 
the other Hundred ninety-two Sheep remained in 
his Hands pro defectu Emptorum ; and at the ſaid 
Day of Craſtin. Animarum, he returned the ſaid 
Writ accordingly, and all this Matter. 'Thewhich 
is the ſame Converſion, abſq; hoc, that he convert- 
ed them aliter vel alio modo. And it was theres 
upon demurred : And after Argument, the-whole 
Court held the Plea to be inſufficient. _ Firſt and 
Principally, becauſe he doth not by his Plea cons 
feſs any Converſion, and then the Traverſe. is ill; 
but he ought upon this Matter to have- pleaded. 
Not guilty, and have given it in Evidence. 
1 Cro. 433. Aſcue verſus Sander ſon. 

17. In an Action on Trover of Goods, the 
Defendant pleaded Sale in the Market overt; 
whereby he juſtifies the Converſion; and it was 
held to be no Plea, becauſe it amounts but to the 
General 
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General Iſſue; and ruled —— „That if lie 
did not plead, a Nhil dicit ſhould be entered. 
2 Cro. 165. Fohnes verſus Williams. wah 
18. In an Action of Trover for divers Loads 
of Corn, the Defendant by Plea entitles himſelf 
unto them as Tithes ſevered; and becauſe the 
Plea amounts but to a Not guilty, the Defendant 
demurred, and ſhewed for Cauſe, that the Plea 
was therefore not good. Henden, Serjeant, would 
have maintained this Plea, becauſe it concerns 


Matter in the Realty, viz. Tithes; and Title is 
—— as it were a Confeſſion of the Poſſeſſion 


the Plaintiff, and as a General Bar in Action of 


Treſpaſs, and Colour given; ſed non allocatur; for 
this Action comprehends Title in it; and a Plea 
Which amounts but to a General Iſſue is not al- 


lowable, it being ſpecially ſhewn for Cauſe of 
Demurrer ; whereupon without Argument it was 
adjudged for the Plaintiff. 3 Cro. 157. Lynnet 
verſus f.. hare 

19. In an Action of Trover and Converſion for 


a Horſe, the Defendant pleaded he was a com- 
mon Inn-keeper, and that he took the Horſe at 


Livery, and that he died in his Cuſtody ; and 
the Plea was adjudged ill, becauſe it ought to be 
given in Evidence on the General Iſſue. 1 Rol. 


Rep. 22. Whitaker verſus Coller. 


20. If the Goods were not the Plaintiff *s, the 
Defendant ſhall not plead it ; but ſhall plead Not 


guilty, and give it in Evidence. 1 Bro. Action 


on the Caſe, Pl. 19. | 

21. In an Action upon the Caſe for Trover and 
Converſion of Goods, the Defendant pleaded the 
Plaintiff pledged them to him for ten Pounds; 
Whether ir ought to be pleaded or given in Evi- 
dence ? Dubit. 1 Bro. Action on the Caſe, 


Pl. 11g. | 
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22. In Trover brought by Executor, the De- 
fendant pleaded that the Teſtator died inteſtate, 
and that 2 was committed to A. who 
ſold the Goods to the Defendant. To which the 
Plaintiff demurred, as amounting but to the Ge- 
neral Iſſue; and ſo was the Opinion of the Court, 
1 Keb. 318. Tarling verſus Dealton. | 

23. In Trover for Jewels, it was ſaid by i 
den, there is no Plea in Trover, but a Releaſe ot 
Not guilty ; every ſpecial Plea in Juſtification be- 
ing but Tantamount. 1 Keb. 305. Devoe verſus 
Dr. Coridon. | 

24. In Trover and Gonverſion Iſſue was joins 
ed, that the Horſe in Queſtion was bought at 
Dale in the County of Tork, in open Market 
there; but the Evidence was, that it was bought 
at & in Lancaſhire; and it s holden that this 
did not prove the Iſſue, and that as this is plead- 
ed the Place is material; whereas upon a Gene- 
ral Iſſue it had not been ſo. Nota Cl. 131. Ano- 
nymus. 

25. If an Adminiſtrator bring Trover upon the 
Poſſeffion of the Inteſtate, and Not guilty is 
pleaded, then the Defendant cannot give in Evi- 
dence a Will made, and Executors appointed; 
but that ought to have been pleaded in Abate- 
ment; but if Trover had been on the Poſſeſſion 
of the Adminiſtrator, there, upon Not guilty, he 
might take Advantage of that Matter in Evi- 
dence; and if an Executor bring 'Trover upon the 
Poſſeſſion of his Teſtator, upon Not guilty, he 
ſhall not be put to prove himſelf Executor; ſecus, 
if he had brought it on his own Poſſeſſion. Far. 
Rep. 141. 

26. In an Action upon the Caſe, the Plaintiff 
declared, that he brought into the Inn ſome 
. of Stuff, and lodged there, of n 


by 


— 
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by the Default of the Defendant and his Servants; 
he was robbed in the ſaid Houſe ; the Defendant 
pleaded the Goods were not loſt by any Default 
in him or any of his Servants; and on this, Iſſue 
was joined; and the Defendant gave in Evidence 
that the Plaintiff came to his Houſe and lodged 
there, and the Defendant ſaid to him that his Inn 
was full of Gueſts, and he had not Room for 
him; and therefore would not receive him; not- 
withſtanding which; the Plaintiff would not de- 
part, but put his Goods. into the Inn, and went 
to Bed there by the Sufferance of another Perſon; 
without the Aſſent of the Innkeeper or his Ser- 
vants; and this was held good Evidence; and 
the Jury found for the Defendant. 1 Aud. 29; 
Bird verſus Bird, S. C. Ben. 60. S. C. Dy. 158: 
PI. 32. | 1 N 

27. In an Action on the Caſe againſt a Coun- 

try Carrier, for not delivering a Box with Goods 
and Money in it: The Evidence was, That the 
Plaintiff delivered the Box to the Carrier's Por- 
ter, whom he appointed to receive Goods for him, 
and told the Porter there was a Book and To- 
bacco in the Box, and in truth there was a hun- 

| drey-Pounds in it beſides. And it was agreed by 
the Counſel, and given in Charge to the Jury, 

That if a Box with Money in it be delivered to 
a Carrier, he is bound to anſwer for it if he be 
robbed, although it was not told him what was 
in it. And ſo it was ruled in one Barecroft's Caſe, 
as Roll ſaid, Where a Box of Jewels was deliver'd 
to a Ferryman, who knowing not what was in it; 
threw them overboard into the Sea, and reſolved 
he ſhould anſwer for it. Roll directed, that al- 
though the Plaintiff did tell him of ſome Things 
in the Box only, and not of the Money, yet te 
muſt anſwer for it; for he need not tell the _ 

1 ! | 
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rier all the Particulars in the Box. But it muſt 
come on the Carrier's Part to make Special Ac- 
ceptance. But in reſpect of the intended Cheat 
to the Carrier, he told the Jury they might cons 
ſider him in Damages ; notwithſtanding the Jury 
gave ninety-ſeven Pounds againſt the Carrier, for 
the Money only (the other Things being of no 
conſiderable Value) abating three Pounds only 
for Carriage; uod durum videbatur Circumftanti« 
bus. Al. 23. Kenrig verſus Eggleſton. | 

28. Nota, That if a Committitur be entered in- 
to the Marſhal's Book, in an Action of Eſcape 
againſt him, it muſt be proved he was in his Cu- 
ſtody ſince the Time; contra per Cur, Where it 
is entered upon Record; but by the Clerk and 
Wylde the King's Serjeant, the Courſe hath al- 
ways been of late, that in caſe it be entered on 
Record, yet it muſt be proved that he was in 
Cuſtody fince that Time, becauſe it's the uſual 
Courſe to enter Committitur againſt every Defen- 
dant, tho* he be upon Bail. 1 Keb. 375. Petty« 
were verſus Hamſon. < + 

29. In an Action on the Caſe againſt a She- 
riff, upon an Eſcape ſuffered by his Bailiff upon 
a mean Proceſs; it was proved in Evidence, 
as neceſſary to make this Caſe, That there was 
ſuch a Debt, that ſuch a Proceſs and Warrant 
was, and a due Debt. And laſtly, That the Par- 

arreſted was become inſolvent, - otherwiſe: he 
ould not have recovered Damages to the Value 
of his Debt, as here he did, upon all this, proved 
in Evidence as aforeſaid; Clay. 84. Tempeſt vers 
ſus Linley. Fa 75 n 

30. In an Act 8699 NV. S Mc. 26. for the more 
effectual Relief of Creditors in Caſes of Eſcape, 
and for preventing Abuſes in Priſons and pretend- 
ed privileged Places, 1 are theſe two Go 
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And be it further enacted by the Authority 
6 aforeſaid, That if the ſaid Marſhal or Warden 
© for the Time being, or their reſpective Deputy 
5 or Deputies, or other Keeper or Keepers of an 
© other Priſon or Priſons, ſhall after one Day's 
© Notice in Writing, given for that Purpoſe, re- 
5 fuſe to ſhew any Priſoner committed in Exe- 
© 'cution to the Creditor, at whole Suit ſuch Pri- 
5 ſoner was committed or charged, or to his At- 
© torney, every ſuch Refuſal ſhall be adjudged to 
5 be an Eſcape is Lan. if ES 
And be it further enacted by the Authority 
c aforeſaid, That if any Perſon or Perſons what - 
© ſoever, deſiring to charge any Perſon with any 
© Action or Execution, ſhall deſire to be inform- 
6 ed by the ſaid Marſhal or Warden, or their re- 
© ſpective Deputy or Deputies, or by any other 
Keeper or Keepers of any other Priſon or Pri- 
6 ſons, whether ſuch Perſon be a Priſoner in his 
6 Cuſtody or not, the ſaid Marſhal or Warden, 
5 or ſuch other Keeper or Keepers of any other 
© Priſon or Priſons, ſhall give a true Note in 
6 Writing thereof to the Perſon ſo requeſting the 
c ſame, or to his lawful Atto upon Demand 
© at his Office for that Purpoſe, or in Default 
© thereof” ſhall forfeit the Sum of 507. and if ſuch 
© Marſhal or Warden, or their reſpective Depu- 
0 : Deputies exerciſing the ſaid Office, or o- 
© ther Keeper or Keepers of any other Priſon or 
c Priſons, ſhall give a Note in Writing, that ſuch 
6 Perſon is an actual Priſoner in his or their Cu- 
© ſtody, every ſuch Note ſhall be accepted and 
© taken as a ſufficient Evidence, that ſuch Perſon 
vas at that Time a Priſoner in actual Cuſtody. 
£8&9g9W.& M. c. 26. Sed. 8 8 9. 
31. On a Special Commiſſion iſſued out of Chan- 
cery, an Inquiſition found, That M eedon Ford had 
a _ committed 
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committed (ſuffered) five voluntary Eſcapes; Ford 
traverſed the Inqueſt ; and on the Trial, one who 
was ſuffered to Eſcape, but was returned again, 
was produced to be a Witneſs. And twas Obſect- 
ed, 1. That this was to fave his own d 
which he had given to be a true Priſoner; and 

would intitle him to an Action of Falſe Impriſon- 
ment againſt the Marſhal; and compared it to the 
Caſe of a uſurious Bond. But per Cu, The 
Bond given by the Priſoner is a collateral Mat- 
ter to the Eſcape, and the Conſequence of his R. 
vidence, as to that Bond, is not material to difa- 
ble his being a Witneſs; and tis not like the Caſe 
of Uſury, for that renders the Bond void; and 
this is a Matter privately tranſacted between the 
Party and the Officer, of which (probably) there 
can be no other Evidence. 2. That this Witneſs 
had been convicted of Barratry, and the Recard 
produced, but the Judgment thereon was to be 
fined five hundred ls. aa not toſtand in the 
2 On the other Side twas argued, That a 
bare Conviction of Perjury would take away one's 
Evidence, becauſe tis an infamous Crime; but 
not ſo of Barratry, which was not of an infamous 
Nature without an infamous Paniſhment;' as the 
Pillory, &c. Curia contra: He is diſabled by the 
Conviction: For tis not the Nature of the Pu- 
niſhment, but the Nature of the Crime and the 
Conviction that creates the Infamy. Twas then - 
ſiſted, That he was Pardoned by the late General 
Pardon. And per Holt Ch. J. If one be Convict of 
Perjury on the Statute, he cannot be reſtored to his 
Credit by the King's Pardon: For by the Statute, 
tis Part of the Judgment that he be infamous and 
loſe the Credit of Teſtimony; but he may be reſto- 
red by a Statute Pardon. But in other Caſes (as on 
Indictments at Common Law) where the Infamy is 
O 2 only 
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only the Conſequence of the Judgment, the King's 
Pardon -may reſtore the ory to his Teſtimony. 
So held on a Trial at Bar. The King wn Ford, 
2 Salk. 690, Vide Chap. 3. Ne 14. 

32. The Plaintiff declared that he was ſeiſed 
of a Meſſuage, to which there belonged an an- 
cient Water- courſe, and that the Defendant di- 
verted great Part of the Water from its antient 
Courſe ſo that the Water did not flow in ſo 
tiful a Manner as before; upon Not guilty plead- 
ed, the Plaintiff gave in Evidence, that the De- 
fendant had cauſed a Pipe of Lead to be laid in- 
to the great Pipe, thro' which the Water paſſed, 

which leaden Pipe conveyed: the Water into his 
own Houſe, where he uſed it as Occaſion requi- 
red; and this was holden good Evidence. Ben. 
215. Moor verſus Brown, S. C. Dy. 31 | 

33. In an Action on the Caſe for falſely and 
fraudulently ſelling a Horſe to the Plaintiff, as 
the proper Horſe of the Defendant, ubi revera it 
was the Horſe of Sir F. L. becauſe the Plaintiff 
could not prove that the Defendant knew it not 
to be his own. Horſe (for the Declaration muſt 
de that be did it fraudulently, or knowing it to 

be not his own Horſe) for the Defendant bought _ 
the Horſe in Smithfield, but not legally tolled; 

the Plaintiff was nonſuit. Meyn 91. Sir Richard 

well verſus 70. Allen. 

34. In an Action for executing an iflegal War- 
rant, Sc. It is good Evidence to prove the Ju- 
ſtice of Peace acted as ſuch, without ſhewing his 
Commiſſion; ſo on the Statute of Hue and Cry. 

. Conſtable's Caſe, Norf. Lent Aſſizes. Per Hale 
Ch. Baron, T: per pais 181. 

35. In an Action upon the Caſe, foe diſturbing 
the Plaintiffs and their Children and Family in 
the Poſſeſſion of a e in the Church of Becker 
133 an, 
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ham, the Declaration ſet forth, that they, their 
Anceſtors, and all thoſe whoſe Eſtates they had, 
had always enjoyed that Pew to ſit in the ſaid 
Church, appertaining to the Manor, to which 
the Advowſon is appendant, that they are Lords 
of the Manor and Founders of the Church; the 
Defendant preſcribes to the Pew as appertaining 
to his Houſe, ab/q; hoc; that the Plaintiffs, their 
Anceſtors, or thoſe whoſe Eſtates they have, had 
the Seat Modo & forma as is ſet forth in the De- 
claration; and on this, Iſſue was joined and the 
Evidence proved them to be Tenants in Common, 
which was held not to maintain the Iſſue by the 
Ch. J. Haughton and Chamberlain, ſo the Plain- 
tiff was nonſuit, Dodderidge diſſentiente. Palm. 
161. Snelegar verſus Brograve S. C. A. Bend. 89. 

36. If one entitles: himſelf to a Seat in a 
Church by Preſcription, whether it be in a Des 
claration or Plea in Bar, tho* he do not alled 
that he is bound to repair the Seat, yet ſhall 
prove he does do it on the Trial. Per Hale. 2 Sid. 
203. Stephen's Caſe. | 

37. The Plaintiff brought an Action on the 
Caſe, for a falſe Return to a Mandamus to ſwear 
him Common- Council-man for the Borough of 
Totneſs; which by Charter from Queen Elizabeth, 
the Manner of their Election was chalked out 
for them, and a Uſage was given in Evidence to 
a Jury at the Bar, that the Election had gone 
quite contrary ; which Uſage was allowed to be 
good Evidence of a By-law whereupon it was 
founded. Farreſley's Rep. 37.. Gay verſus Croſs. 

38. In an Action on the Caſe for reſcuing 
Goods, which the Plaintiff had diſtrained for 
Rent; the Plaintiff declared, that he was ſeiſed 
in Fee of a certain Meſſuage, Sc. and being ſo 
ſeiſed, demiſed it to J. S. for a Year, and ſo 

O 3 from 
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from Year to Year as long as both Parties ſhould 
pleaſe, by a Parol Demiſe, reſerving Rent; and 
for Rent-arrear he diſtrained, and the Diſtreſs 
was reſcued from him by the Defendant, for 
which the Action was brought; and here the 
Plaintiff having laid a Seiſin in Fee in himſelf, 
was fain to prove it; and in proving the Leaſe it 
appeared to be for a Lear; and ſo from Year to 
Tear, as long as both Parties pleaſed ; and that 
the Leſſee ſhould not go away without giving a 
> ugly Warning: And it was inſiſted on by 
yre and Parker, That the Leaſe given in Evi- 
dence varied from the Leaſe declared on; ſo 
they failed in proving their Declaration. But 
per Holt Ch. J. it is well enough, for the Agree» 
ment concerning the Quarter's Warning is only 
a Collateral Agreement, not at all affecting the 
Land in Point of Intereſt, but collaterally bind. 
ing the Perſon of the Leſſee; and therefore it 
need not be mentioned in the Declaration. 6 Mod. 
215. Dod verſus Monger. | 
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Figs Mp ag Au he 
1. IN an Action of Debt, the Plaintiff deelared 
I upon an Account ſtated; the Defendant 
pleaded Nil debet, and the Counſel of the Defen« 
dant offer'd in Evidence, that there never was any 
ſuch Account, which they inſiſted they might; 
for if there never was any Account, the Plaintiff 
declaring upon an Account, then it is true, that 
he owes him nothing in the Manner ſet forth in 
the Declaration: For the Plaintiff, it was ſaid; 
that if there neyer had been an Account; the 
Defendant ſhould plead ſo; but that the Plea of 
Nil debet confeſſes the Account, and therefore, 
they ought not to give in Evidence any Thing 
contrary to their Plea; but by Netuton Ch. Juſt, 
it may be given in Evidence, or pleaded. 20 H. . 
24 | * # 7h; 
2. Debt for 107. pro eo quod cum the Defendant 
had accounted with the Plaintiff of divers Sums 
as due, and upon that Account was found in ar- 
rear 8 J. per quod Actio accrevit to have the ſaid 
81. Cumq; etiam the ſaid Defendant had borrow'd 
of the Plaintiff 10/7. to be paid on Requeſt, D 
quibus quidem ſeparalibus denariorum ſummis this 
Defendant afterwards ſatisfied 8 J. yet the 10 l. 
hath not paid. Plea Ni debet. On the Trial 
they gave in Evidence only 8 J. which I urged 
could not be Evidence of the Mutuatus——— for 
that was one entire Contract; and another Con» 
tract for 8 J. was not the ſame they had declared 
upon; and of that Opinion was the Lord Chief 
Juſtice Holt. Then to prove the Infimul compu- 

| 04 | taſſet, 
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Paſſes they prov'd that the Defendant and Plain- 
tiff's Wife reckon'd that the Defendant had bor - 
rowed at one Time 40s. and at another Time 
40 f. and at another Time 4/7. and this came to 
8 J. and he promiſed to pay it. I urged that this 
could not maintain an Iuſimui computaſſet, for that 
it was only a Reckoning on one Side, for there 
was neither Payment nor Deduction on the o- 
ther; and at that Rate, ſaying one and one was 
two, would make an Account. But Ch. Juſt. 
Holt over-ruled me, that it was good Evidence of 
an Account, and ſo they had a Verdict quoad 
Comput” pro Quer & quoad reſid pro Defend”. 
Then I moved in Arreſt of Judgment, that no 
Judgment could be on this for the Plaintiff, be- 
. the Verdict was repugnant to, and different 
from, the Declaration; for the Declaration ac- 
knowledged Part of both the Sums to be recei- 
ved, and conſequently Part of the 8 J. to be re- 
ceived, and the Jury had found the contrary, 
that there was nothing due on the Mutuatus, and 
that the whole 8 J in the Inſimul —_———_ was 
due; ſo that they have found the Plaintiff's De- 
claration to be falſe. But per Dolben, the Excep- 
tion was too nice. And by Ch. Juſt. Holt, the 
10. if received of any of the two Sums, it was 
received out of the ſeveral Sums ; and ſo by the 
Court, the Plaintiff had his Judgment. Show. 
215. Syart verſus Rowland. | 


3. Note ; It was the Opinion of all the Judges 
in the C B. That if a Man ſells two Horſes for 
forty Shillings, and the Plaintiff in an Action of 
Debt declares on the Buying of one Horſe for 
forty Shillings, the Defendant may plead Ni de- 
bet, and the Jury muſt find for him, under Pain 
of Attaint; for here the Words Modo & forma 
are material, the Contract not being the * 
— ET a fb 3 Shs t 
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that was between the Parties: The Law is the 
ſame, if he had bought one Horſe for forty Shil- 
lings, and the Plaintiff declared on a Contract 
for Two; or if there was an Ox bought, and 
the Declaration was for a Horſe; and ſo in eve- 
ry Caſe when the Plaintiff varies from the Con- 
tract. 21 Ed. 4. 21. Dyer 219. Bladwell verſus 
Slegin, Sc. 7 eee tv 
4. An Action of Debt was brought by a Mer- 
chant of London againſt the Earl of Derby and his 
Wife, and the Plaintiff declared upon a Contract 
for Silks, and it appear'd upon the Evidence, that 
the Counteſs, during the Coverture, had bought 
of the Plaintiff certain Silks for her 'own' wear- 
ing; and for the Money, which the Counteſs 
agreed to pay for the ſame, the Action was 
brought. It was the Opinion of Dyer, Marnwood 
and Monſon, that the Contract by the Wife, du- 
ring the Coverture, ſhould not bind the Huſ- 
band; but admit that the Husband ſhould be 
bound, yet this Action is not well brought a- 
gainſt the Wife, for ſhe ought not to be men- 
tion'd in the Writ. 4 Leon. 42. The Earl of Der- 
bys Caſe. Dyer 234. b. Pl. 1). Executors of 
Wheeler verſus Poins, Oc. | | 
5. Iſſue in Debt was Nil debet, and thirty-nine 
Shillings proved for Wares ſold, but no Evidence 
for the ten Shillings lent, Sc. which was put in 
to make the Sum forty Shillings, ſo to bring it 
within the Cognizance of the Courts of Weftmir:- 
fer, which was held good in this Caſe : And note, 
ſo it hath been held long; but ſee Cote upon 
Magna Charta holds it a Deceit to the Statute, 
and ſo a Crime; and alſo that ſuch Matters may 
be ſhewed to arreſt the Judgment as it ſeems. 
Clayt. 132 Barſtoe verſus Anderſon. 


5 6. An 


202 The Law of: Gpidence. 
6. An Action of Debt was brought, and the 
Plaintiff declared, that he was retained by the 
Defendant as his Servant for twenty Shillings a 
Lear and Cloaths; or if he had no Cloaths, he 
was to receive ſive Shillings a Lear in Lieu there- 
of, and ſet forth that his Wages had not been paid 
him for ſo many Vears, nor the Cloaths for four; 
the Defendant pleaded, that he had paid the 
Cloaths according to the Contract; to which Plea 
it was objected by Moyle, that it amounted to no 
more than a Nibil debet. Per Littleton, Choke and 
Needbam, Juſtices, the Plaintiff having pleaded 
the Delivery of. another Thing, tis good, tho? 
had he pleaded Payment, it would have been o- 
therwiſe; Et per eoſdem, the Defendant might 
have pleaded he left his Service. Bro. Det. 112. 
9 Ed. 4. 86. Hh Gon APR” 

7. In an Action of Debt brought by the Admi. 
niſtrators of Dung againſt Aſbburnbam, the Defen- 
dant pleaded Nihil debet; and the Inqueſt was 
taken by Default. And upon the Evidence given 
for the Plaintiff, the Caſe appeared to be this, 
That the ſaid Toung was an Inn- holder in a great 
Tovn in the County of Suſſex, where the Seſſions 
uſed to be holden; and that the Defendant was a 
Gentleman of Quality in the Country there; and 
he, in going to the Seſſions, uſed to lodge in the 
Houſe of the ſaid Joung, and there took his Lodg- 
ing for himſelf, his Servants and Horſes ; Upon 
which the Debt in Demand grew; but the ſaid 
Toung was not at any Price in certain with the 
Defendant, nor was there ever any Agreement 
made betwixt them for the ſame. It was ſaid by 
Anderſon, Ch. J. That upon that Matter, an Ac- 
tion of Debt did not lie. And therefore after- 
wards, the Jury gave a Verdict for the Defen 
dant. 3 Leon. 160. Young verſus n., | 
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8. In Debt on Award, the Plaintiff counted 
of a mutual! Agreement, and Submiſſion ad per- 
# an Award, which was made that the 
Defendant ſhould pay 50. to the Plaintiff, Et 
Reception inde, the Plaintiff ſhould: deliver 
up Writings, and give a general Releaſe; and 
per Hyde & ur, The mutual Submiſfion is no 
Promiſe in it ſelf, but only an Evidence of it. 
1 Keb. 399. Tilford verſus French. 

9. Whether in an Action of Debt for Rent up- 
on Nihil debet pleaded, the Defendant may give 
Entry and Expulſion in Evidence is much doubt- 
ed in our Books. The old Books, viz. 2 Leon. 10. 
Winkfield verſus Seckford. Goldſ. 80. Sibile verſus 
Hill. Ow. 55. Anonymus, all ſay it may not; 
but the later Reports, viꝝ. 1 Mod. 3 5. Anonymus, 
& 118. Brown verſus —— 1 Vent. 258. Anonymus. 
2 Sid. 151. Drake verſus Bear, F. C. 1 Lev. 104. 
2 Keb. 162. Matthews verſus Croſs, all agree it 
ma 

3 In Debt for Rent on a Leaſe; the Evi- 

dence to prove the Leaſe was, that the Plaintiff 
leas'd a Houſe to the Defendant at a Rent, but 
no Time mention'd; and it was agreed at the 
ſame Time, that the Leſſee was not to leave it 
without Half a Year's Warning, Per Hale, Nor- 
folk Summer Af. 1668. It's a Leaſe at Will, and 
the leaving at Half a Year's Warning is but a 
collateral Agreement, and no Part of the Demiſe. 
T. per Pais 190. 
11. In Debt upon a Leaſe; the Defendant 
pleaded Payment, and in Evidence ſhew'd, he 
paid it to Sequeſtrators of the Commonwealth, 
the Plaintiff being a Delinquent ; and it was ruled 
this was good Payment, to prove the Iſſue, which 
was a Payment to the r bimftit Goin 
129. Anonymus. 718 
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12. In Debt for Rent upon a Leaſe, and N.. 
aebet pleaded, Ne unques ſeifie de Terre is good 
Evidence; but it is not upon the Plea of Riens ar- 
rere or levy per Diſtreſs. 2 Rol. Abr. 617. Pl. 21. 
13. A Receipt of the laſt Half Year's Rent is 
Evidence that all before was paid. T. per Pais 
211. | 
14. In Debt for Rent reſerved upon a Leaſe for 
Years: The Iſſue being joined, if the Rent were 
aid or not, the Defendant gave in Evidence for 
Part of the Rent, that the Plaintiff by Covenant 
was to repair the Houſe, and did not, and that 
thereupon he expended Part of the Rent in re- 
airing the Houſe; and the Queſtion was, If this 
Evideace will maintain the Iflue ? Gawdy concei- 
ved it did; for the Law giveth this Liberty to the 
Leſſee to expend the Rent in Reparations, for he 
ſhall be otherwiſe . at great Miſchief; for the 
Houſe may fall upon his Head before it be repair- 
ed, and therefore the Law alloweth him to repair 
jt, and recoup the Rent. Vide 12 H. 8. 1. 
11 Ri. 2. Barr. 242. 14 H. 4. 27. Fenner, It is 
no Evidence; for if the Leſſor will not repair it, 
he is to have his Covenants againſt him. Clench 
ſeemed he might well expend the Rent in Repa- 
rations, but he ought to have pleaded it, and can- 
not give it in Evidence upon the General Iſſue; 
and they thereupon moved the Jury to find a Spe- 
cial Matter; and as to the Reſidue of the Rent, 
he ſhewed that he paid it to others that had 
Rent-charges out of the Lands, which the Leſſor 
had covenanted to pay, and that by the Com- 
mandment of the Leſſor he had paid the Rent, 
in Diſcharge of the ſaid Rents; and this was 
clearly held good: For Payment to another, by 
the Plaintiff's Appointment is Payment to him- 
ſelf. 1 Cro. 222. Taylor verſus Beal. 
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15. In Debt for Rent upon Nom dimiſit, that 
the Leſſor riens avoit in the Land at the Time of 
the Demiſe, may be given in Evidence. Co. Lit. 
47. Dy. 122. PI. 23. Marlaine verſus Hardy, © 
16. In an Action of Debt for Rent, the Defen- 
dant pleaded Non dimiſit, and the Evidence pro- 
ved a Demiſe only in Part; and it was held, that 
it did not maintain the Iſſue for the Plaintiff. 
Dyer 260. Pl. 22. Anonymus. 1 And. 13. Slyfield 
Lx. verſus Sybil, $. G Mo. 80. 5 
17. If a Man leaſe Lands by Indenture, dated 
the 3oth of Auguſt, 23 H. 8. to hold from the Feaſt 
of St. Michael next following, for 21 Years; and 
after the ſame Leſſor by Indenture reciting the 
aforeſaid Leaſe, and that it bears Date the 6th 
of Auguſt, make a new Leaſe, this ſecond Leaſe 
to begin at the Expiration of the firſt: If it be 
pleaded, that the Party by Indenture, bearing 
Date the 3zoth of Auguſt, Sc. ut ſupra; and that 
after reciting that he had demiſed it by Inden- 
ture the 3oth of Auguſt, he did demiſe ut ſupra, 
and Iſſue is taken Quod nom dimifit modo & forma; 
the laſt Indenture may be given in Evidence, not- 
withſtanding the Variance as to the Date of the 
firſt Indenture, for that is not material ; for-the 
Demiſe is the Subſtance of the Iſſue. 2 Rol. Mr. 
682. Pl. 6. Dy. 116.1 0 
18. Upon an Evidence at the Aſſigzes, where 
Non eſt fact was pleaded to a Releaſe which was 
made to A. and B. and now it was given in Evi- 
dence to prove this Deed, that A. formerly in an 
Action againſt him had pleaded this Releaſe in 
Bar, and the Releaſe was entred upon the Record 
in hec verba, and now that Record was ſhewed 
forth and read, being proved a true Copy. - And 
this was admitted for Proof of this Releaſe ; for 
| no 


as 
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no other Evidence was of the Sealing and Delive- 
ry of it. Clays. 62. Anouwywus, OO 
19. Debt was brought upon a ſingle Bill, for 
Payment of 2001. on Demand; upon Non eft face 
tum, one of the ſubſcribing Witneſſes was produ- 
ced, and gave full Evidence of the Enſealing and 
Delivery of the Bond. On the other Side was pro- 
duc'd a Perſon of the ſame Name and Surname 
with the other ſubſcribing Witneſſes; who ac- 
knowledged that the Hand was very like his, but 
it was not his; that he never knew either of the 
Parties, nor the other Witneſs, nor could the other 
Witneſs ſay be was the Man; and both their Re- 
putations being made good in Proof, Holt, Ch. J. 
ordered them both to write their Names, and 
thereupon left it to the Jury, who found for the 
Plaintiff, And here Holt, Ch. J. ruled, that this 
being a ſingle Bill, it needed no Specification, ac. 
cording to the late Statute, becauſe it did not car- 
ry Intereſt, yet directed the Jury to give Dama» 
ges, viz. Intereſt: And where it was objected it 
was payable on Demand, and no Damages or In- 
tereſt incurred till Demand, and none was proved ; 
Holt, Ch. J. faid,. that could not have been taken 
Advantage of upon Non eft factum, or any other 
collateral Iſſue; but ſhould have been pleaded, 
6 Med. 167. Osbourn verſus Hoſier. at | 
20. Per Fiuchden on a Declaration on a Bond 
ſuppoſed to be made by Two, if Nom eft factum is 
pleaded, and it is proved to be the Deed of one, 
and not the other, yet the Plaintiff ſhall recover 
againſt him whoſe Deed it is. 40 Ed. 3. 35. 
232. Debt upon a Bond, and it did appear that 
the Defendant and another were bound jointly in 
this Obligation; and it was ruled, That though 
the other Obligor be dead, yet 7 ä 
4 a; 
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failed in his Declaration; and if Non eſt fast um 
be pleaded, and his Bond produced, it ſhall be 
againſt the Plaintiff. See by me, if other Iſſue 
be, as Payment at the Day or the like; it ſeems 
then the other Matter is out of Doors, and will 
be well enough. Clayt. 119. Anonymus. Cok. Lit. 
263. 1 $24 07: 23-6 7 
. +22. Debt upon a Bond, and Non eff fatiun 
pleaded ; the Witneſſes proved the Bond, that 
bears Date at another Place, to have been deliver- 
ed at Tork; and it was held the Evidence did not 
maintain the Iſſue. 2 Rol. Abr. 617, 24. 
23. In Debt upon an Obligation againſt Oliver 
St. John, and Mice his Wife, as Heir of her Fa- 
ther: The Defendant pleaded: Non eft factum of 
the Father; and it was found by Special Verdict, 
that the Obligation was made by the Father of 
the Wife to the Plaintiff and another, whereas in 
truth the Plaintiff hath declared upon an Obligo- 
tion made to himſelf only, without ſpeaking of 
any other Joint Obligee, and that the Plaintiff as 
Survivor hath brought the Action; and if upon 
the Matter it ſhall be faid the Deed of the De- 
fendant in Manner as the Plaintiff hath declared, 
the Jury refer unto the Court. And the Court 
was clear of Opinion, that the Plaintiff ought to 
have declared upon the ſpecial Matter. 2 Leon. 
322, Dennis verſus Sr. ohn. Dubit. {March 125. 
Gatford verſas Bayly; and in Aleyn 41. Holdwich 
& Ux. verſus Chaſe, and adjudged Contra, Sa- 
2 92. verſus Read, and Clay. 3. Elliot's 
e. : | >. avd1 1. 8G ITT 
24. Carus asked the Judges whether Razure 
may be given in Evidence on Non eft fadlum 
pleaded ; Dyer and the other Judges anſwer d not; 
becauſe he thereby acknowledges the Deed to 
have been once his Deed, and avoids it by a ſub- 
* ſequent 
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ſequent Matter, and therefore muſt plead ſpe- 
cially. Mo. 66. Anonymus. Saun. 11. Manwood ver- 
25. When a good Deed is raſed, by which it 
becomes void, the Obligor may plead Non e ſac- 
tum, and give the Special Matter in Evidence; 
becauſe at the Time of the Plea pleaded *tis not 
his Deed. 5 Co. 27. Pigots Caſe, S. C. . K P. 

1 Rol. Rep. 30. . 
26. Chamberlain brought Debt upon an Obliga- 
tion againſt Stanton; and upon Non eft. fadum, 
the Jury found this Special Matten, That the 
Defendant ſubſcribed and {ſcaled the ſaid Obliga- 
tion, and caſt it upon a Table, and the Plaintiff 
took it without any other Delivery, or any other 
Thing amounting to a Delivery. And the Court 
was clear of Opinion, that upon that Matter the 
Jury had found againſt the Plaintiff, and it is 
not like the Caſe that was here lately adjudged, 
that the Obligor ſubſcribed and ſealed the Gbli- 
gation, and caſt it upon a Table, ſaying theſe 


Words, This will ſerve; the ſame was held to 


be a good Delivery ; for here is a Circumſtance, 
the ſpeaking of theſe Words, by which the Will of 
the Obligor appeareth that it ſhall be his Deed, 
1 Leon. 140. Chamberlain and Stanton's Caſe, 
S. C Ow. 95. _ REY 

25. In an Action of Debt upon Bond, the De- 
fendant pleaded Non eſt fadtum; and the Evi- 
dence to prove the Delivery was this, That the 


Obligee took it up after it was writ and ſealed by 


his Directions, and delivered it to the Obligor, 
ſaying, This will ſerve; and this Evidence was 
held ſufficient. Dy. 192. Pl. 26. Parker and Gib- 
n verſus Tenant. Daliſ. 104, Anonymus. 
28. In an Action of Debt upon an Obligation, 
which was ſet forth to be made the 15th of Nov. 
—＋ r 7909 Bs BIR 


— 
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25 Eliz. the Defeadunt pleaded Vn eſt fadum; 
the Jury | 
was dated the 15th of Nov. 23 Eliz. but was not 


Sealed or Delivered until the 18th of Nov. 26 


Eliz. Et fi ſuper totam materiam the Court ſhall 
_ adjudge it fot the Plaintiff, Et ſi, Sc. And it 
being hereupon moved, all the Court, without 
any Difficulty, reſolved, That this Verdict is 
found for the Plaintiff; for the Iſſue being ge- 
nerally Non eft factum, it appears to be his 4 
But peradventure by Special Pleading he might 
have helped himſelf: Wherefore it was adjudged 
for the Plaintiff, 2 Cro. 136. Lady Lane verſus 
Pledall. | 
29. To an Action of Debt upon Bonds, the 
Defendant pleaded Nor: eft ſa#um ; and aftet Plea 
pleaded, and the Venire facias awarded, and be- 
fore the Day of Trial, by the Negligerice of one 
of the Clerks, in whoſe Cuſtody one of the 
Bonds was, the Seals were torn off, and the 
Bond was eaterf by Miee; and by the Opinion 
of the Judges of both Benches, ' the Jury was 
directed to enquire whether it was the Deed of 
the Defendant at the Time of the Plea pleaded. 
Dyer 59. Nicols verſus Haywood. 8 
30. In an Action of Debt upon Bond, the De- 
fendant pleaded Non eft faSumy and gave in Evi- 
dence, that after the making the Deed, the De- 
fendant paid the Money to the Plaintiff, who 
thereupon took the Defendant's Seal off the Bond; 
to which the Plaintiff demurted. Dyer 112. Pl. 50. 
Peers verſus Biſhop. _ 1 
31. Debt upon an Obligation, the Iſſue was 
Non eft factum; the Jury found that the Defen- 
dant did ſeal and deliver it as his Deed, but that 
after the Day of the Iſſue fo 
pulled of from the 5 | 


ned, the Seal was 
; and the Plaintiff 
had 


Ks,” 


found a Special Verdict, viz. Thar it 
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had Judgment; for it was the Defendant's Deed. 
at the Time when the Iſſue was joined, and the 
Trial ſhall. relate to it, although the Deed was 
cancelled afterwards. . 1 Cro. 120. Michael verſus 
Stockwith, S. C. Ow. 8. S. C. Goldſ. 8888. 
32. If the Obligee be an illiterate Perſon, and. 
a Bond is read to him different from what it re- 
ally is, he may plead Non eſt factum; and give 
this Matter in Evidence. 15 Ed. 41, 18. 39 H. 6. 
9 33. Per Brook; If I deliver a Bond to a Stran- 
ger as an Eſcrow, to be delivered over as my Deed 
on the Performance of a Condition, and the Bond 
is delivered over before the Condition is per- 
form'd ; in an Action brought upon this Bond, I 
may give this Matter in Evidence. 14 H. 8.28. 
34. In Debt on an Obligation, the Defendant 
pleads it was delivered as an Eſcrow,, and ſo Non 
eſt factum, & hoc parat” eft veriſicare; to which 
the Plaintiff demurred eſpecially, becauſe it tends 
ed to the General Iſſue; and per Cur, This is a 
Plea that may conclude either Way, and is moſt 
uſval with this Concluſion ; tho* generally where 
the Negative Plea doth waive all Precedents, he 
ſhall conclude to the Country as on Non aſſumpſit 
infra ſex Annos; alſo by Hale Ch. J. an Eſcrow 
may be given in Evidence on Non eſt factum, as 
well as Suſpenſion on Nil debet; but Twiſden and 
Wylde doubted. 3 Keb. 142. Manning v. Bucknal. 
33. In Debt upon a Bond, the Defendant pleads, 
that the Bond was delivered as an Eſcrow to a 
third Perſon to be his Deed to the Plaintiff, upon 
his vacating a certain Judgment, which was not 
done, Et fic non eſt ſadium, & de boc ponit ſe ſu- 
per Patriam, without adding & Predict the Plaine 
* fimiliter; the Plaintiff replies, that it was de- 
livered as an Eſcrow to be delivered to him n. 
1 k 1s. 
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his Payment of twenty Shillings towards vacating 
the Judgment, and Iſſue thereupon; that is, up- 
on a Traverſe of its being delivered as an Eſcrow, 
to become his Deed upon vacating the Judgment, 
And here Holt Ch. J. held, that there is no Dif- 
ference between delivering his Deed as an Eſcrow, 
to become the Party's Deed upon his doing ſuch 
a Thing, and to be delivered to the Party as his 
Deed upon his doing ſuch'a Thing; for in nei- 
ther Caſe it is his Deed, till the ſecond Delivery: 
And he ſaid, If a Man delivers a Writing as his 
Deed to'a Stanger, to be delivered by him to a 
third Perſon, upon his doing ſuch a 'Thing, that 

is a Deed ab initio in Truſt for the third Perſon, 
upon a Contingency : But upon the Saying in 
Co. Periman's Caſe, 84 b. He was content” to 
ve the Matter found ſpecially ; but the Plaintiff 
was nonſuited upon another Point. And Holt 
Ch. J. ſaid, in all his Time he never knew ſuch a 
Plea as this; for all theſe ſpecial Non eft fac- 
tums, in Caſe of Eſcrow and Raſure, Sc. are 
impertinent; for thereby the Defendant brings 
all the Proof upon himſelf, whereas if he had 
pleaded Non eft factum generally, he would turn 
the Proof of whatſoever is neceſſary to make it 
his Deed upon the Plaintiff: And it was agreed 
by all, that the Deed cannot be an Eſcrow to 
the Parry ' himfelf, 6 Mod. 217. Buſhel- verſus 
Pf „ 
36. On a general Non eft factum, the Defen- 
dant may give any Thing in Evidence to prove 
the Deed never was his Deed. 2 Rol. Abr. 683. PLS. 
37. In Debt on Bond brought by an Admini- 
ſtrator ; if the Defendant pleads Non eſt yr 
the Plaintiff in Evidence need not ſhew the Let- 
ters of Adminiſtration ; for this is admitted by 

the Defendanr's Plea. T. per pais 225. 
2 38. Debt 


38. Debt upon an Obligation; the Condition 
was for the Payment of a leſſer Sum at a certain 
Day and Place; the Defendant pleaded ume 
at the Day and Place according to the Condition; 
vpon which they were at Iſſue, and it was found, 
that he paid it before the Day, and at another 
Place, and the Plaintiff accepted at; and for 
whom this Verdict was found, was the Queſtion. 
Auderſon; it it no Queſtion, but it is found for 
the Defendant; and afterwards in Mic. 31 E 32 
Eliz. it was moved again, and then Anderſon ſaid, 
they were all reſolved to. give Judgment againſt 
the Plaintiff; for Payment before the Day is Pays 
ment. at the Day; and thereupon it was ad judg- 
ed, that the Plaintiff ſhould be barr'd. . 1 Co. 
142. Bond verſus Richardſon, S. C. 1 And. 198. 
& C. Moo. 267. S. C. Ow. 45. S. C. Sa. 96. & 
rr. ene fc E d atk 
39. In Debt upon a Bond of 401, for the Pay- 
ment of 201. at a Day and Place certain: The 
Defendant pleaded that he had paid the ſaid, 20 4. 
according to the Condition, upon which they 
were at Iſſue; and at the Ni prius the Defen- 
dant gave in Evidence, that he had paid the Mo- 
ney to the Plaintiff before the Day, and that the 
Plaintiff had accepted of it; all which Matter the 
Jury found ſpecially, and referred the ſame to the 
Juſtices: And it was ſaid by the whole Court, 
that that Payment before the Day was a ſufficient 
Diſcharge of the Bond; but becauſe the Defen- 
dant had not pleaded the ſame ſpecially, but ge- 
nerally, that he had paid the Money according 
to the Condition; the Opinion was, that they 
muſt find againſt the Defendant; for that the 
Special Matter would not prove the Iſſue: And 
the Lord Dyer, Ch. J. ſaid, that the P — 
| | 3 90 DE 2: nee. OUNIcy 
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Counſel might have demurred upon the Evi- 
dence: Godb. 10. Anowymus.' Godb. 100. Plimpton's 
Cues b3boo-y N royal e ins; An 
40. Per Holt, Ch. J. I a Bond be of twenty 
Years ſtanding,” and no Demand proved thereon, 
or good Cauſe of fo long Forbearance ſnewn up- 
on a Solvit ad diem, I ſhall intend it paid; à for- 
tiori, upon à Note, if it be any confiderable Sum: 
6 M . Anonymus. 
- 4x. Queen Elizabeth by a Preclamation, bear- 
ing Date the 24th of May, in the 43d Year of 
her Reign, ordered that the mix'd Money which 
the had ſent over to Ire/ard ſhould be the current 
Coin of that Kingdom, and that after the roth 
of June following, all other Money ſhould be 
- eſteemed only as Bullion; the April before this 
Proclamation, when the pure Coin was current, 
one Bret of Drogheda, Merchant, having bought 
ſome Goods of one Gilbert of - Loizdon, became 
bound to the ſaid Gillert in a Bond of 2000. con- 
ditioned for the Payment of One hundred Pounds 
Sterling, at the Tomb of Earl Srrongbom in 
Chriffs Church, Dublin, at a certain Day to come, 
which happened to be after the Eſtabliſiment of 
the mix d Money; and Brett tendered the 1000. 
at the Time and Place appointed, and it was 
held a good Tender. Dav. 18. Caſe of mix'd 
442. Upon Evidence ruled per Ch. J. Holt, that 
in Debt, Plene adminiſtravit admits the Debt, 
but otherwiſe in an Action on the Caſe, or in an 
Indebitatus Aſſumpſit; for there the Plaintiff muſt 
prove the Debt; and per Holt, In Proof of a Plene 
adminiftravit, if the Action be Debt on a Bond, 
and you offer Payment of a Bond, on Piene ad- 
miniſtravit, Proof muſt be it was a Debt by Bond, 
and that it was ſealed and delivered; but on 
2 Debt 
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Debt to Simple Contract, you need only prove 
Payment; becauſe, if no Bond, it is a good Ad- 
miniſtration in that Action. mer, 81. Saunders 
ſon verſus Nichols. 

43. In Debt againſt sender who plead Plene 
admineftraverunt, the Plaintiff replied Aſſets at the 
Day of the Original, fcilicet, ſuch a Day; and on 
this they were at Iſſue, and on Trial at Midale- 
ſex before the Ch. J. the Plaintiff was nonſuited 
for not producing the Bill; on Aﬀidavit of this, 
Motion was made for a new Trial, and/Tw:{der 
and Wyndham being only then in Court, ſaid that 
the Plaintiff needed not to produce the Bill at the 
Trial; and therefore if the Plaintiff was over- 
ruled in it, he ought to have tendered a Bill of the 
Exceptions, but ſnall not have a new Trial. 2 on 
226. Rogers verſus Rogers, & C. 1 Keb. 193. 

Ie was ruled, that in Debt brought againſt 
Buecutors who pleaded: Plexe adminiftraverunt, if 
the Plaintiff replied Aſſets dis Exbibitionis \Bille, 

ſcilicet, the 23d of Ofober, which is the firſt Day 
of the Term, if it appear on the Evidence that 
the Bill was not filed till afterwards in the Term, 
nothing that the Defendant has paid for Debts of 
an equal Nature after the Beginning of the Term, 
and before the filing of the Bill, ſhall be Aſſets, 
and that the Time of the filing of the Bill ſhall be 
ſaved to him in the Evidence. Sis. 432: d 

ſus Adams. 
45. In an ARton of Debt a gainſt Dicieiitons 
: who pleaded Piene edmirifrevermt, the Plaintiff 
ed Aſſets, and the Defendant: gave in Evi- 
dence that the Teſtator had pawned-a' Gold Cup 
for 20 l. and that the — had redeemed it 
with their own Money, and ſo the of 
the Cup veſted in the Executors; and it was 
80 whether: this Matter might be given in 
Evi- 
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Evidence, for it was ſaid to be contrariant to the 
Iſſue; but at laſt it was reſolved by the Opinion 

of all the Judges excepting Kinſmill, that the 
Property of the Cup was veſted in the Executors, 
and that the Special Matter might be given in E- 
vidence. 20 H. J. p. 2. Pl. 5. p. 4. Bi. 12. 14. 
SC. Kei. 58. 1 And. 24. Shelley verſus Sackville 
Bend. 1 1. aner Velen Spencer, S. C. Moo. 2. C9. 
Lit. 283. 

Debt avainſt the- Defendant as Adminiſtra 
tor; ſhe pleaded Piene adminiſtravit. The Ju- 
ry found that the Inteſtate was indebted to divers 
by Obligations, and that after his Death, the 
Defendant had taken in the Obligations, and had 
obliged her ſelf to pay the greater Part of the 
Sums contained in the Obligations, at certain 
Days to come, and for the Reſidue had promiſed 
to the Parties, that in Conſideration of Delivery 
of the ſaid Obligations, that ſhe would pay, Gr. 
And' by the Opinion of Anderſon, Wyndham and 
Periam, it was held clearly a good Adminiſtra- 
tion; ſo that the Property of the Goods of the 
Inteſtate to that Value were altered and changed 
in the Defendant. 1 ro. 120. r VErIOs 
Hutchins. 

47. In an Action of Debt broughe oſt the 
Defendant as Adminiſtrator, he pleads divers 
Judgments, amounting to 6701. and the Aﬀgh- 
ment of 1007. Debt to the King by Deed enrol- 
led ; and he pleaded that he retained his Debt in 
his Hand; and he might have given this in Evi- 
dence; or pleaded it, at the Liberty of the Defen- 
dant. 1 Brown 75. Bond verſus Er ren, 1 Brown 
52. Anonym. 2 Rol. Abr. 634. Pl. 8, n 
248. If an Action is pending againſt an Pxect- 
tor, and x Debt due by the Teſtator to the Exe. 
curor, become due and "payable, - Quer, Whe- 
P 4 ther 
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ther the Executor upon Plene adminiſtravit plead- 
ed may give this in Evidence ine 
the Special Matter? 2 Rot. Abr. 684. 10 5 
149. In Debt upon a Bond, and — 
i pleaded, it was held no good Evidence to 
850 the Defendant had paſſed his Promiſe to 
pay F. S. his Debt, due by the Teſtator before 
khis Action brought; but otherwiſe, if he had gi- 
ven his Bond for it: And if an Executor renew a 
You, ne which his-Teſtator had entred as Sure- 
| this is no ſuch Adminiſtration as will 
5 this Plea good againſt other Creditors: by 
Specialty; and this was the Caſe now; and it was 
upon this Direction found for the Flaintiff. Gay. 
88. Arbuyb verſus Colliſen. 
50. If an Action of Debt is brought againſt. an 
Bxecutor De ſon tort, and Plene -admmiſtravit 
pleaded, and the Plaintiff replies Aſſets, the De- 
ſendant cannot give in Evidence a Retainer, to 
ſatisfy a Debt due to hinſelf. 1 Cyo: 630. dean 
verſus Coulter, S. C. 5 Co. 30. &c. 
'5t. An Action of Debt was brought againſt, an 
Executor, and Plexe adminiſtravit pleaded, and 
Aſſets replied, at Niſi & at Guild Hall; to 
prove Aſſets the Day of the Writ purchaſed, it 
was given in Evidence, that the ſame Day a Sum 
| of Money ſufficient© to anſwer the Debt was 
brought into the Prerogative Court at Canterbury, 
and there delivered to the Executors as Money 
due to the Teſtator's Eſtate, and it was not de- 
nied by the Executors; but they gave in Evi- 
dence; that immediately upon a Receipt of the 
Money in the Prerogative Court, and by the Di- 
rections of that Court, they paid; the Money a- 
way ko a Creditor of the Teſtator'sz and yet this 
Sum was determined to be Aſſets in the Hands. of 
the Executors, although the Writ was purchaſed 


the 
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the ſame Day, and after the Payment of the Mo- 
ney; yet perhaps the Defendants might -bave 
helped themſelves by Special Pleading. Dy.:228. 
rr 8 noon Man gion 

5a. In an Action of Debt againſt two Execu- 
tors, and Pieue adminiſtreverunt leaded, an In- 
ventory had been exhibited by one of them, and 
it was holden the other ſhall not be obliged by it; 
but the Plaintiff ought to prove that he hath ac- 
tually adminiſtred, and that Goods came to his 
Hands, and ſo give him a Charge, beeauſe he 
was but Executor here of his own Wrong; and 
becauſe the Plaintiff could not prove this, he was 
nonſuited. Clay. 106. Jreland's Caſe. 2 geen 
53. In Debt upon a Bond againſt an Executor, 
who pleaded Plene adminiſtrauit, and gave in Evi- 
dence. Bonds cancelled and taken in, and Acquit- 
rances for Money; this Evidence was held not 
good without Proof of real Payments made, or 
new Security given. Clayton 112. Scot's Cale. 
54. Upon Plene adminiftravit pleaded; the Exe- 
cutor cannot. give in Evidence a Recovery had 
againſt him by another, but ought to plead the 
Recovery, and ſay further, that except of ſo 
much recovered againſt him, that he hath fully 
adminiſtred; for altho? there is a Recovery, the 
Goods remain the 'Teſtator's, and to be admini- 
ſtred. 28 H. 7. 5. 2 Rol. Abr. 634, 9. &. „N. 
5s. In Debt againſt an Adminiſtrator, and 
Plene adminiſtravit pleaded, it was ruled, that an 
Acquittanee ſhewed in Evidence for 1001, paid 
to a Creditor is good in Diſcharge of an Inven- 
tory; and if the Debt was compounded for jeſs 
than the Acquittance mentions, this ſhall, come on 
the other Part to ſnew; and the rather it was held 
ſo here, becauſe this Acquittance was from an 
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do not uſe to take leſs than is due. N 
Baraclongh's Caſe. | 
56. In Debt againſt Executors, 450 plone 44. 
miniſtreuis pleaded, the Defendant cannot give in 
Evidence a Bond — where the Executor 
and Teſtator were Obligors. Per Cventey Lord 
Keeper. 33 Elia. Perkins — us Perkins. T. per 
Pais 189. 1 Mod. 165. Rogers verſus Danvers, 
contre.” bs! 
57. Payment of a Debt upon a Simple Contract 
akbough it were a juſt Debt, yet it is . 
of Fraud. 1 Keb. 808. Brown: verſus Purchaſi — 
58. An Action of Debt was — 
Executors; they are at Iſſue upon Aſſets in — 
Hands; it is Evidence that they have ſold 
Land by the Will of the Teſtator, and have the 
Money; and ſo is a Recovery in Treſpaſs for 
—— in the Life of the Teſtator. 3 1 6. 3. 
59. An Action of Debt was brought againſt 
S. Executor of the Teſtator J. he imparls, 
and therefore he cannot plead to the Writ that 
he is Adminiſtrator and not Executor, and there- 
fore, by the Direction of the Court, he pleaded 
ne ung; Adminiſter as Executor, and gave in E- 
vidence 'that he is Adminiſtrator, and not Exe- 
cutor. Quod nota. 2 Bro. 16. Pi. 61. wt 4 Bü. 7 
4. ” Dy. 305. Pl. 61. 
60. Quere, If Executors, after ne ung; . 
tors pleaded, may give in Evidence that the Par- 
ty is Hving? Mylas, Recorder of London, con- 


ceived they may; but the Court en 1 Keb. 
41% ime 


mus. 
61. In Debt againſt the Heir who — Riond 
per Diſtent; Proof that the Father was ſeiſed, 
and that the Heir did enter after his Death, is 
well enough; for it ſhall be preſumed Fee-ſimple 


n the contrary be ſhewn. T. per CY - 
'© 2, In 
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62. In Debt againſt an Heir, he pleads he hath 
nothing in Fee by Deſcent, &e. and in Evidence 
it appeared he had Fee, but depending upon an 
Eſtate- tail; and upon this there was Special Vers 
dict; ſee: by me this Iflue is againſt the Defen- 
dant, for he ought to have pleaded this ſpecially; 
and fo it was done in Tratord's Caſe. Hil. 31 Bux. 
= concluded, Inde debitum pred”. ſolvere non po- 
tuit ; and ſee of the — Service ing 
upon this Reverſion, and of * they ſhall be. 
Ch 49. Anonymus. Mn. 
63. In Debt on Bond apainſt an Heir; if be 
plead Riens per diſcent, and the Plaintiff reply Aſ- 
ſets, he may — in Evidence, that the Defen- 
dant before the Writ purchaſed; alienedthe Aﬀers 
by Fraud and Covin, to defeat the Plaintiff of his 
Debt; and that the Alienation is therefore: void 
by the Statute 13 Elix. altho he did not plead it, 
becauſe it is on the General Iſſue 2 Rol. Abr. 
684. 1 PL. 4. 
- 64." Mrs. Tempeſt and her Hürband were ſued 
upon a Bond made by the Wife, and Cyverture 
tempore, Gc. was pleaded; and to prove that, E- 
vidence was produced that ſhe was married, but 
the Witneſs knew not the Miniſter or Prieſt by 
whom, or if he were in Orders or not; and the 
Judge did direct that the Coverture ſhall be well 
owl when a Bond is to be avolded by it ꝓ and 
for the Suſpicion he was a Popiſn Prieſt, it de- 
ſerves no Favour, and his Orders ſhall be ſhe wed, 
and that will be dangerous in another Rind; vix. 
Treaſon; and he ſaid he knew a Nobleman put 
ſore to it to avoid Baſtardy in the like Caſe: In 
this Caſe the Jury was put upon Trial; and in 
the End, if it could have been he was a 
Prieſt, though Popiſh, it was holden good Evis 
Sn to prove the Marriage; but the Judge did 
helitgro 
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heſitate in that, whether Proof was made that: hs 
was a Prieſt ? Clayt. 61; Anonymus. | 

65. In Debt on Obligation, Sir Francis\ Win 2 
eington prayed Stay of Trial in Iſſue on infra æta- 
tem: Wille, Juſtice, ſaid this muſt be -pleaded, 
and the Party cannot be aided on Now eft factum, 
but Feme Covert may; which Ranges agreed. 
3-Keb,-228, Cole verſus Delawn. 

66. Per Cur : If a Man declares upon a Deed 
made by the Maſter and Fellows of 2 College; 
if there were no Fellows at that Time, he muſt 
plead Nun eſt factum, and we the Special Mater 
in Evidence. 11 E94.4.4. 

67. In an Action of Debt upon a Bond Comdl 
tioned. for the Performance of Covenants :- Upon 
the Pleadings the Plaintiff aſſigned a Breach in 
cutting twenty Oaks, and the Defendant ſaid qu 
nom ſuccidit viginti Quercus preditias, nec earum a- 
liguam modo 9 —2 prout, Sc. and the Plaintiff 
replied, quod ſuccidit _— Quercus prout ipſe ſipe- 
rius allegavit, & hoc petit quod inquiratur per Pa- 
triam En præd Def of Fedier. The jury found the 
Defendant cut ten, and the Plaintiff recovered. 
Dyer 215. Pl. 65. Terri verſus Dune. 

68. Debt upon an Obligation of 400 7. condis- 
tioned for the Performance of Covenants in a 
Leaſe; the Defendant. pleads Performance ge- 
nerally/; the Plaintiff ſhews, that the Leſſor by 
Deed enrolled, within the ſix Months, bargained 
and ſold the Reverſion to F. & and 7. D. and 
there being a Covenant in the Leaſe, that the 
Leſſee at Michaeimas, (being the End of the 
Term) or after, upon Requeſt, ſhould deliver | 
the Poſſeſſion to the Leſſor, his Heirs or 
he alledgeth for Breach, that J. S. and T. D. the 
next Day — Mic haelmas came unto the Houſe 


* 5 of the Defendant the * fa 
| 0 
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Poſſeſſion, and he had not 'deliver'd' the Poſſeſ- 
ſion: And Iſſue being upon this Requeſts the 
Jury found that the ſaid 7. &, only came and re- 
quired the Poſſeſſion, he did not deliver it, 
&c. The finding of the Demand made by one, 
is not warranted by this Iſſue: Sed non allucatur; 
for they 'Two havin ring bu one Title, the Demand 
by one 2 them is the Demand by both; where 
fore it was a good Demand, ng the Iſſue well 
found. 2 Cro. 475. Hingen verſus Pan. 

69. If Dure at D. is pleaded to an Addion of 
Debt on Bond, on which Iſſue is taken, the 
Plaintiff ſhall not be admitted to give in Evidence 
that the Party was never at D. for Dreſs is the 
Effect of the Iſſue, and the Place i is — 
able. 2 Rol. 681. Pl. 2. 14. cn 
7. Award to pay Money in or at the Houſe 
of J. S. the Plaintiff ſaith it was not paid at the 
Houſe, which, per Cur”, is well enough; and if 
it were paid in the Houſe, it may be given in E- 
vidence on Iſſue, that it was paid at, Gc. Judg- 
ment for the Plaintiff in Debt on Bond. 1 Kev: 
153. Fitzberbert verſus Hind. e 8 

71. Debt on Bond to perform an Award, "it 
quod the Award be delivered to the Parties; in 
Evidence, Delivery proved to the Wife, is ſafh-" 
cient for the Jury to preſume the Delivery to the 
Party himſelf. Per Hale, Norf Summer Aale, 
1665. Trice verſus Pratt, T. per Pais 188. 

72. At the ſame Aſſizes, per Moreton, Juſtices 
Delivery to the Party's Son is good Evidence. 
Violet verſus Cook, T. per Pais 188. 

73: In an Act for the more effectual Rekef of 
Creditors in Caſes of Eſcapes, and for pitvHent- 
ing Abuſes in Priſons and Nr privieged 
_ there is this CORD l 23318 VSG 178. 

a da nap pn hounvpor ben 
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And be it further enacted by the Authority 
c aforeſaid, That from and after the ſaid 
Day of May, no Retaking or freſh Purſuit ſhall 
©; be given in Evidence on the Trial of any Iſſue 
© in any Action of Eſcape againſt the ſaid Marſbal 
or Warden, or their reſpective Deputy or De- 


puties, or againſt any other Keeper or Keepers 
of any other Priſon or Priſons as aforeſaid, un- 
© leſs the ſame be ſpecially pleaded ; nor ſhall any 
< ſpecial Plea be taken, received or allowed, un- 
< leſs Oath be firſt made in Writing by the Mar- 
© ſhal or Warden, or their reſpective Deputy or 
Deputies; or by any other Keeper of any o- 
© ther Priſon or Priſons aforeſaid, againſt whom 
© any ſuch Action ſhall be brought and filed in 
© the proper Office of the reſpective Courts, That 
the Priſoner, for whoſe Eſcape ſuch Action is 
brought, did, without his Conſent, Privity or 
© Knowledge, make ſuch Eſcape; and if ſuch Af 
© fidavit ſhall at any Time afterwards appear to 
© be falſe, and the Marſhal or Wardens, or other 
© Keeper or Keepers of any other Priſon or Pri- 
© ſons, ſhall be convicted thereof by due Courſe 
© of Law, ſuch Marſhal or Warden, or other 
© Keeper or Keepers of any other Priſon or Pri- 
© ſons, ſhall forfeit the Sum of 500 1. 8 89 V. 3. 
© c. 26. ſect. 6. a 
74. In Debt upon an Eſcape; if the Defen- 
dant plead aul Eſcape, he cannot give in Evidence 
no Arreſt. Bro. Gen. I. Pl. 89. 
75. Debt upon an Eſcape was brought againſt 
the Defendant, Guardian of the Marſhalſey, for 
ſuffering T. B. who was in Execution at the 
Plaintiff *s Suit to eſcape: The Defendant pleads 
that he did nor ſuffer him to eſcape ; and gave in 
Evidence that the ſaid T. B. brought an Attaint 
to reverſe the Judgment ; and upon his * 
B 2 c 
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the Court did bail him, that he might proſecute 
his Attaint cum effectu: But this Bail was not en- 
tred upon Record. And it was held by Hay 
and the other Juſtices, - that the Evidence was 
good. 1 Cre. 5. Vaſt verſus Gawdy. © 
76. In an Action againſt a Gaoler for Bſcape 
ed a Priſoner in Execution, if the Iſſue is, that 
* immediately after the Eſcape made 
Suit; and on the Evidence it -appeats, 
9 the Priſoner eſcaped out of the Priſon by 
the Keeper's Negligence, and was abſent a Day 
and a Night be ore the Gaoler knew it, he ha- 
— divers other Priſoners under his Care; but 
n as he did, he then immediately makes 
freſh Suit, and retakes the Priſoner ; it: is ſuffi- 
cient to prove the Effect of the Iſſue; ; for conve- 
nient Purſuit is immediate freſh Suit in Law. 
Trin. 10 Car. B. R. Rotulo 627. Reſolved by the 
Court on the Evidence at a Trial at Bar be- 
tween Hinton and Sir John Lenthall the Marſhal; 
and on the like Ifſue it was reſolved, Paſch. 
11 Car. B. R. between Elton and Sir 7abn Len- 
thall. On the Evidence at a Trial at Bar, in 
which it appeared that the Eſcape was at nine 
at Night, and that the Notice and freſh Suit on 
which he was taken was at five a-Clock the next 
Morning. 2 Rol. Abr. 641. 4. 


CHAP, 
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CTHLAR 3. 
Of Boidence in Actions of Treſpaſs. 
1. TN Treſpaſs for breaking his Cloſe, Not gulf. 
I ty was pleaded; and on the Trial the De- 
fendanr gave in Evidence, that it was in a High- 


way; and per Cur”, this is a ſpecial Juſtification, 
and ought not to be given in Evidence on the 


1 Iſſue. And Holt Ch. J. ſaid, in Caſe for di- 


urbing the Plaintiff in his Common, on Not gnil- 
ty pleaded, he had known the Defendant permit- 
ted to give in Evidence, that he had a Right to 
Common there; bur he never thought it Right, 
nor ever allowed it. Watſon verſus Sparkes, 
1 Salk. 287. be 

2, If the Treſpaſs were on the 4th of May, 
and the Plaintiff alledgeth the ſame to be done 
the fifth of May, or the firſt of May, when no 
Treſpaſs was done; if upon the Evidence it 
falleth out, that the Treſpaſo was done before the 
Action brought it ſufficeth: And this is warran- 


ed by Littleton, Sec. 485. Co. Lit. 283, 
3. In Treſpaſs for breaking his Cloſe, with a 
. Continuando, it was moved by Coke, that the Plain- 


tiff needed not to ſhew a Regreſs to have Da- 
mages for the Continuance of the firſt Entry, ſci- 
licet, for the mean Profits, and that appears by 
common Experience at this Day. Gaudy Juſtice : 
Whatſoever the Experience be, I well know that 
our Books are contrary, and that without an En- 
try he ſhall not have Damages for the Continu- 
ance, if not in Caſe where the Term or Eftate 
of the Plaintiff in the Land be determined ; and 
to ſuch Opinion of Gau, the whole Court did 

"i incline; 


N ; 1 t ' * p 8 F * * F % * 7 77 . T 
— he 2 * 
2 . — - we: 


The. 3 * 40 
| incline; but they did not reſolve the Point, be- 


cauſe a Regreſs was proved. See 20 H. 
38 H. 6. 27. 1 Leon. 302. Rawlins Caſe. 78 
4 In Treſpaſs with a 8 it =o hola 
den. upon' the Evidence, it is not E 
| 1 in Caſe the A is brou 2 
oainſt the firſt Treſpaſſor, as it ought, . done 
——_ it is dgainſt a Stranger, as Feoffee, Sc. of 


the firſt Th: r. Clayton 3. Sir Henry Audera -j 
jor; 80 Caſe. "I 
A A Treſpa ſs was laid the firft of May with 4 x 


. ee Ge. and the Plaintiff could not prove 
the firſt Treſpaſs, though the Diverſcs vici, Af. 
ter, he could prove; and for this Cauſe he was 
nonſuited ; the firſt Treſpaſs i is the Main. Clayt. 
141. Walker verſus Dawſon, 

6. In Treſpaſs with Continuando to recover 
mean Profits, an Entry and Poſſeſſion of the 
Land before the Treſpaſs muſt be proved, and 
alſo another Entry after the Treſpaſs, T. ef pas 

* For making 4 Treſpaſs Cuntinnando there | "Y 
ought to be a Re-entry of the Plaintiff; and for 
the not proving. theteof, the Plaintiff (hall have 
HEE only tot the firſt Entry. 7. 1 = | 


. tn Treſpaſs quare Herbam 63 Bladd cepit 
ter 3 Exception was taken in Fun be | i 
Judgment, chat no particular Species was ente Ss .- 
ed, and ſo in a new Action for the {an > Thi hg. 
this would be no Plea in IE by n which 
the Court agreed; yet the Species muſt be giver! ; 
in a ſed adjoriidtur. 3 Kab. 44. 1 . 
verſus Shepherd. 3 
9. It was holden, that whers i Man would rea” N 
ft the mean Profits in an e 'I te Par, 


be nul FA ad Paresf, N _ 
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2 one Part in Name of all. Clay. 35. Cadel 
10. PerCur. After a Recovery in Ejectment, if an 
Action of Treſpaſs be brought for the mean Pro- 
fits before the Leaſe; nothing ſhall be given in 
Evidence but the Value of the Profits, and nor 
the Title, for otherwiſe long Trials would be in- 
finite ; and if betwixt the ſame Parties, or Under- 
Tenants, the Record is an Eſtoppel; but Quere 
(fays the Reporter) if the Defendant be one who 
hath a Title, whether he may not give that in 
Evidence? 2 Sid. 239. Collingwood and Ramſey 
verſus ſeveral Defendants. S. C. 1 Keb. 850. 1 Keb. 
731. Sadler verſus Taylor. 

11. Per Cur”, If the Wife or Servants, without 
the Husband's or Maſter's Notice, put his Cattle 
into another's Ground, and an Action of Treſ- 
paſs is brought for the ſame againſt the Owner of 
the Cattle; if he pleads Not guilty, the Special 
Matter may not be given in Evidence, becauſe it 
is contradictory to the Iſſue. Kel. 3. b. 2 Rol. 
Ar. 682, 4. contra. r. 

12. In Treſpaſs de Clauſo frado, the Defen- 
dant pleaded, that the Plaintiff, with Intent to 
have an Action againſt him, order'd one of his 
own Servants to put the Defendant's Cattle into 
the Plaintiff*s Ground, and that he the Servant 
accordingly did put them in, and that the Defen- 
dant, as ſoon as he had Notice of it, went and 
fetched them out; it was objected to this Plea, 
that it amounted but to the General Iſſue; but 
the Court was of Opinion the Defendant mighr 
plead it becauſe he thereby acknowledged that 


bis Cattle committed the Trefpaſs. 21 H. 6. 39. 


13. In Treſpaſs for breaking his Cloſe at C. the 
Defendant juſtified at K. 455 hoc, that he was 
guilty at C. and the Court allowed the Plea, and 

| 8 1 would 
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would not compel the Defendant to plead Not 


uilty, but obliged the Plaintiff to reply, that the 
Defendant was guilty at C Bro. Gen. I 26. Dyer 


: 


19. Pl. 109. Draper verſus Gapper. 5 
14. If my Cattle efcape into the Soil of ano- 
ther, through the Fault of the Fences, which he 
ought to repair, I cannot plead Not guilty, and 
ive this in Evidence, becauſe ſuch Evidence ac- 
knowledges the Treſpaſs, and juſtifies it. 19 H. 8. 
6. Co. Lit. 283. | | 
15. In an Action of Treſpaſs guar? Domum 64 
Clauſum fregit, & bona aſportavit, the Defendant 
in Truth committed the Treſpaſs by Virtue" of 
the Commiſſion of Bankruptcy; and it was ſaid 
by the Court, that becauſe the Plaintiff declared 
for an Entry into his Houſe, the Defendant cans 
not plead Not guilty, and give the _ Mats 
ter in Evidence, but muſt plead the Commiſſion 
of Bankruptcy, and all the Special Matter; but 
if it had been for the taking of Goods only, he 
might have pleaded Not guilty. Quere rationom, 
Lit. 356. Anonymus. | | 2 
16. In Treſpaſs for pulling down the Plain- 
tiff's Houſe, the Defendant cannot plead there 
was no Houſe, but ſhall plead Not guilty, 
and give that in Evidence. Bro. Title Gen. I. 
Pl. 59. i 
17. In an Action of Treſpaſs againſt two, one 
juſtifies as his own Land, and the other pleads 
that he aſſiſted him to put his Cattle upon his 
own Ground. Per Cur, This is no Treſpaſs to 
the Plaintiff, therefore he ſhall plead Not guilty, 
2 this Matter in Evidence. Bro. Gen. I. 
J. 60. 8 
18. In an Ackion of Treſpaſs, and Not guilty - 
oe the Defendant may give 4 Leaſe for 
ears in Evidence; but not a Leaſe at Will, be« 
: 2 ä sau 
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' Eauſe this is determinable at Will. Bro. Cen, 
If. PL $2. - 27 needs FLY, 

19. In Treſpaſs, it is no Plea to ſay he entered 

by the Command of the Owner of the Land; 

but the Defendant ſhall plead Not guilty, and 
give this Matter in Evidence. Bro. Gen. If. 

K 2 rh C 

20. In an Action of Treſpaſs, the Defendant 

| pleaded Not guilty; and if he might give in 

Evidence, that at the Time of the Treſpaſs, the 

Freehold was to ſuch a one, and he as his Ser- 

vant, and by his Commandment, entered, was the 

Queſtion ; and it way faid by Coke, that the ſame 

might be ſo well enough; and ſo it was adjudged 

in Trivilian's Caſe ; for if he by whoſe Command- 
ment he entered hath Right at the ſame Inſtant 
that the Defendant entered, the Right is in the 
other, by Reaſon whereof he is Not guilty, as to 
the Defendant ; and Judgment was given accord- 
ingly. : Leon. 301. Dierſiy and Nevit's Caſe. 

21. In Treſpaſs for entering into the Plain- 
tiff's Cloſe, and taking away N the Defen- 
dants juſtified as Servants to the Parſon, and that 


the Corn was Tithes ſevered from the nine Parts 


to which the Plaintiff demurred 2 becauſe 
this amounted to the General Iſſue of Not guil- 

; but per Cur', This is a good Plea; for as to 

e Breaking of the Cloſe, ſuch Matter cannot 
be given in Evidence: And Tw:/den ſaid, Juſtice 
Crawley would not ſuffer him to give ſuch Mat- 
ter in Evidence on Not guilty pleaded, in Treſ- 
paſs for taking Corn only; but per. Cur', if the 
Treſpaſs had been only taking the Corn, this had 


been but the General Iſſue, and therefore the De- 
murrer good; as in Treſpaſs for a Horſe, it is 


no Juſtification to ſay the Horſe is J. S. his Horſe, 
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And that he as Servant took him; for if che Pro- 
perty be not in the Plaintiff, the Defendant may 
as well in Treſpaſs as Trover be found Not guiſ- 
ty; but for the firſt Exception, adjoruatur: At 
another Day, Kehnge Ch. J. ſaid, it was as well 
pleaded as could be, the Juſtification going to 
both; bur if the Action were only for the Tithe, 
this would be but the General Iſſue; which the 
Court agreed. Judgment pro Def*. 2 Keb. 44. G 
71. Minors verſus Hunſon. 1-832 
22. On Motion of Thompſon, in an Action of 
Treſpaſs, for Bricks broken in a Wall, that the 
Defendant might have Liberty to plead ſpecially, 
that this was the Freehold of the Lord of Derby, 
and that he as Servant broke, Oc. It was ſaid by 
Hale Ch. J. and Tui ſden, this is ſufficient: Evi- 
dence on Not guilty, and need not be pleaded no 
more by the Servant of a Stranger than by the 
Servant of the Owner of the Wall. 3 Keb. 286. 
Bolton verſus Thompſon. 34. H. 6. 43. ; 
23. In an Action of Trefpaſs, the Defendant 
pleaded it was his own Freehold ; and the Plain- 
tiff replied, that he enfeoff d the Defendant, on 
Condition to be void on the Payment of 201. in 
St. Paul's Church at Michaelmas following, which 
he paid accordingly at that Day and Place. The 
Plaintiff rejoins, that he had not paid him at the 
Day and Place appointed for the Payment; and 
at the Trial the Plaintiff ſnewed in Evidence, 
that the Money was paid to the Defendant a 
Month before the Day, and produced an Acquit- 
tance for the ſame; and the Defendant demur- 
red to the Evidence, and Dyer, Brown and Welſh 
ſaid, the Evidence will not maintain the Iſſue; 
for though the Party may pay the Money at an- 
other Day and Place, if the other will receive it, 
Jet is not the other bound to take it at another 


$30 The Law of Evidence. 
and Place; and he being ſo limited as to 
Time and Place, he muſt either pay it according- 
ly, or plead the Payment before the Day ſpeci- 
ally; for if he pleads Payment at the Day, and 
proves by the Evidence that he paid it before the 
— it is not good, becauſe no Duty till the 
Day, and on that Pleading the Day and Place 
are Part of the Iſſue; and yet it ſeems on a Re- 
plication of Aſſets at B. Aſſets at another Place 
may be given in Evidence; for Aſſets in one 
Place are Aſſets in every Place; and ſo on nil de- 
bet Payment before the Day may be given in E- 
vidence, for the Debt is then diſcharged; and 
therefore the Party is quit for ever, and no Du- 
ty remains on the Day; but where it concerns an 
& to be done it is otherwiſe; for an Act at one 
Day is not an Act at another; and if Executors 
plead Payment at the Day by themſelves; it is 
not good Evidence to prove Payment before the 
Day by the Teſtator, for that does not prove the 
Iſſue, and yet there is no Duty remaining at the 
Day; yet it ought to be ſpecially pleaded. Ms. 
J. Anonymus, S. C. Dal. 48. Sed quere as to the 
uthority of this Caſe; for it is reported in Dy, 
222. Pl. 22. And all that Dyer ſays is, that the 
ury were not obliged, under Pain of Attaint, to 
nd on ſuch Evidence that the Money was paid 
at the Day. ORR: 
24. In an Action of 'Treſpaſs, the Defendant 
pleaded: ſon frank Tenement, on which the Parties 
were at Iſſue; and the Jury found the Defendant 
took B. to Wife, who was: ſeiſed in Fee of the 


Place in Quellibny by Virtue of which, he was 
ſeiſed in the Right of his Wife, and not other- 


wiſe; and by the Opinion of three Judges againſt 
one, the Plaintiff recovered: 2 And. 48. Anony. 
3. «665 1 Mo . 3 5 
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235. Ia Trefpaſs brought by Raſſe, for break - 
ing his Cloſe, and beating of his Servant, and 
carrying away of his Goods: Upon Not guilty 
Pleaded, the Jury found this Special Matter; 
ſciticet, That Sir Thomas Bromley, Chancellor of 
England, was ſeiſed of the Land, where, Sc. 
and leaſed the ſame to the Plaintiff and one A. 
which A. aſſigned his Moiety to Cavendiſb, kf 
whoſe Commandment the Defendant entered. 
It was moved, that .that Tenancy in Common 
betwixt the Plaintiff and him in whoſe Right 
the Defendant juſtified, could not be given in 
Evidence; and ſo it could not be found by Ver- 
dict; but it ought to have been pleaded at the 
Beginning. But the whole Court was clear of 
another Opinion; and that the ſame might be 
given in Evidence well enough. Roſſe s, Cale, 
3 Leon. 83 & 94. 1 
26. Note, That upon an Evidence given to b 
Jury, in a Cafe betwixt Berry and New-College in 
Oxford, it was ruled by Walmſley, Warbuttou and 
Foſter, Juſtices, in an Action of Treſpaſs; if ir 
appear upon the Evidence, that the Plaintiff 
Hath nothing in the Land, but in Common with 
a Stranger; yet the Jury ought to find with the 
Plaintiff; and if the Defendant will have Ad- 
vantage of the Tenancy in Common in the 
Plaintiff, he ought to have pleaded it: Nichols 
Serjeant was very earneſt to the contrary, and 
took a Difference, where the Plaintiff and De- 
fendant are Tenants in Common with a Stran- 
ger; but he was over- ruled. The Action was an 
Action of Treſpaſs, Quare Clauſum fregit, &c. 
Qt and Daniel were abſent. Godb. 17/2. Berry's 
aſe. 
27. Joint-tenancy cannot be given in Evi- 
dence, hut muſt be pleaded in Abatement. 
| Q 4 Tano 
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Fones verſus Randal. Hill. 16525 0 B. a ef 


; Pais 207%. 


28. In Treſpaſs uare Clauſum fregit, i it is a Plea 
in Abatement to FA ay the Plaintiff is Tenant in 

ommon with another; but cannot be given in 
a upon Not guilty, as it may where one 
Tenant in Common brings 'Treſpaſs againſt the 


other. 1 Vent. 214. Anonymus. 


29. In Treſpaſs againſt two, for raking a Pail 


of Water out of the Defendant's Well ; the De- 


fendant pleaded | in Abatement, that the other 
Defendant and Plaintiff” where Tenants in Com- 
mon of the Well; Plaintiff replies, that he was 
e ſeiſed, ab/q; boc, that he was Tenant in Com- 


: mon. Sie: any, and concludes to the! Country, 


Holt ; In Tre Daſs it is no Plea in Abatement for 


| the Defendant to ſay, he was Tenant in Com- 


bf with the Plaintiff, becauſe he may give it in 


\Byidence on Not guilty ; but here the Defendant, 


Vhs was a Stranger, pleads Tenancy in Common 


in the Plaintiff with the other Defendant ; and 
that he may well do. Farreſly 104. Haywood Ver- 
The Davis. 


30. In Treſpaſs againſt one for gleaning on his 
Ground. Per Hale, Norf, Summer Aſſize, 1668. 


The Law gives Licence to the Poor to glean, E9c.. 
© by the general Cuſtom of England, but the Li- 

tence muſt be pleaded ſpecially, and cannot be gi- 
4 in Evidence on non culp. T. per pais 202. 


r. In Treſpaſs, Tender of two Shillings ' Six- 
ce in Amends was pleaded, and averred 


— the faid Sum was ſufficient ; and Iſſue was 
taken 


"the Sufficiency' of the Amends: In 
this Caſe, the Defendant began the Evidence to 
= he Ameyds ſufficient, and was directed to 
hg; Treſpaſs, what it was, and prove the 
Tender, 8. and this Plaintiff in this Caſe was 


" 
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not permitted to ſhew or prove more Treſpaſſes 
1 of which he hath declared, nnd ther 
the Plaintiff ſets forth my be the Treſpaſs, and 
not that the Defendant ſets forth, if they vary; 
then the Plaintiff did prove it was to the Value 
of five Shillings ; and the Defendant would have 
left it to the Jury, whether the Treſpaſs of two 
Beaſts in April, in Graſs- ground, could be of that 
Value? But the Judge would not permit it ſo for 
the Jury to Judge, as if no Proof was, when 
the Witneſs had expreſly proved it to the Va- 
lue of five Shillings, when the Defendant had 
failed to make Proof what the Treſpaſs was, fo 
to apply his Amends tendered. to that Treſpaſs 
2 8 he failed before. Clay. 70. Richard ſons 

aſe. | E 
32. It was agreed by the whole Court and 
the King's Attorney General, that in an Action 
of Treſpaſs for breaking his Cloſe, if the De- 
fendant pleads, that the Place where the Treſpaſs 
is ſuppoſed to be committed, is ſix Acres of Land 
in D. which are his Freehold, and the Plaintiff 
reply the ſix Acres in Queſtion are his Freehold, 
and not the Defendant's; if the Defendant hath 
ſix Acres in D. and the Plaintiff fix others, the 
Defendant cannot give .in Evidence that he - 
committed a Treſpaſs in his own Soil; but by 
his Plea it ſhall be conſtrued that he meant the 
Plaintiff's fix Acres, and not his own; becauſe, 
until he gives the Place, in which the Treſpaſs is 
ſuppoſed to be committed, a Name, the Plaintiff 
need not make any new Aſſignment, forasmuch 
as he has not varied from the Meaning of the 
Plaintiff, if he does not give the fix Acres a 
Name; as by ſaying the fix Acres in D, called 
Greenmead. Dy. 23, Pl. 14). Anonymus. 


33. It 
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33. It was doubted on the Evidence, whether, 
if the Plaintiff in an Action of Treſpaſs makes a 
new Aſſignment, and gives the Place a particular 
Name, and Aſſigns Buttals to the Eaſt, Weſt, 
North and South, and names- the Buttals alſo, 
whether he ought to prove the Abuttals true, as 
well as the Name of the Place. Some were of 
Opinion, that he ought, becauſe every Word 
that is in the new Affignment, to deſcribe the 
Place more certainly to the Jury, before the 
Words /ciP alia quam in Barra, are effectual, and 
the Abuttals are Parcel of the Aſſignment; ſed 
Ciære. Dyer 161. Pl. 46. Sanders verſus Bur- 
* In Treſpaſs for entering his Cloſe in Cal 
vering, ln quodam loco vocato Calverfield, abuttan 
2 parte W Ae ſuper molendinum in Tenura F. F. 
If the Defendant plead Not guilty, on the Trial 
of this Iſſue the Plaintiff muſt prove his Abuttals. 
Hill. 31 Eliz. B. R. Noel verſus Sands. Agreed 
by the Court and Counſel; and in this Cafe he 
muſt prove all his Abuttals, for it is not ſufficient 
ro prove the Mill is to the South ; but he muſt 
o further, and prove it was once in the Tenure 
of J. S. and for not doing it the Plaintiff was 
nonſuit. IIill. 37 Eliz. B. R. Noel verſus Sands. 
2 Roll. Abr. 677. Pl. 1 & 2. &. C. Goldſ. 124. 
35. In Treſpaſs for entering his Cloſe in Calue- 
ring, Iu quodam loco vacato Calverfield, abuttan' à 
parte allſtrali ſuper Molendinum, &5c. It is ſufficient 
Proof of that Abuttal that the Mill lies South- 
wards, although there is a Highway between the 
Mill and the Land. Hill 37 Flix. B. R. Mere 
verſus Sands. Per Cur. Adjudged. 2 Rol. 678. 
PL 1. | 4 
36. If Abuttals are aſſigned to be towards the 
Eaſt, tho* on the Evidence it appears they are 
y VEL 2 N orthwards ; 
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Northwards; if they have a Point to the Eaſt, it 
is ſufficient. Paſ. 7 Fac. Midmay verſus Dean. 
Per Cur®, 2 Rol. Abr. 678. Pl. 2. LES 27<i8 
35. In an Action of Treſpaſs, the Defendant 
juſtified, by Reaſon that he and all thoſe whoſe 
ſtate he had, had Common in the Place for ſo 
many Beaſts, beyond the Memory of Man ; and 
the Parties were at Iflue on the Preſcription, and 
the Plaintiff gave in Evidence that he had com- 
mon of Vicinage, appendant to his Houſe; and 
it was reſolved, that the Evidence did not main- 
tain the Iſſue; for although both begin by Pre- 
ſcription, yet Common of Vicinage does not be- 
gin by a bare Preſcription, but a Preſcription on 
Conſideration that the other ſhall have Common 
in like Manner in his Soil. 13 I. J. 123. 
38. Treſpaſs de Clauſo fractu. The Defendant 
preſcribes to have Common. And Iſſue there- 
upon. The Jury found, that the Defendant had 
Common there by Preſcription, prout, Sc. pay= 
ing for it every Year a Penny to the Plaintiff, 
And all the Court reſolved, that the Verdi& was 
found for the Plaintiff, and againſt him who 
pleaded the Preſcription; for the Preſcription is 
entire, and the Payment of a Penny annually is 
Parcel of the Preſcription; and it ſhall be intend- 
ed to be as antient as the Common ; and that 
they began at one Time. 1 Cro. 546. & 563, 
Lovelace verſus Reignolds, S. C. 2 And. 67. &. C. 
No. 59. 1 e | 
39. In a Treſpaſs by the Plaintiff, as Com- 
moner of Sir Robert Henly in Newland in HWooton- 
Glanvil, for Common appurtenant. The Defen- 
dant juſtifies under Sir V C to incloſe as Lord 
of the Soil, alledging this to be only Common of 
Vicinage, which was agreed, might be incloſed ; 
the Evidence for the Plaintiff was, by loddering 

OY | 3 an 
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and driving into the Place in Queſtion: (by Sir 
Winfton' Churchill encloſed) The Defendant's was 
by Entry at a certain Place, and foddering in the 
other by Leave; and by the Incloſure of Part of 
Blackmore Heath, which was the grand Common, 
that incloſed all the reſt; which Incloſure of 
Part, though but of one Acre, made the Pre- 
ſcription fail for the Whole, being not excepted ; 
and thereupon the Plaintiff was nonſuited. 
3 Keb. 24. Harding verſus Brooks. 

40. Thomas Kemp brought Treſpaſs for Break- 
ing of his Cloſe, againſt Carter; and upon plead- 
ing, they were at Iſſue; if the Lord of the Ma- 
nor aforeſaid granted the ſaid Lands per copiam 

Rotulorum curiæ manerii pred? ſecundum conſuett- 
Aiuem manerii pred'? And it was given in Evi- 
dence, that within the ſaid Manor were divers 
cuſtomary Lands, and that the Lord now of late 
at his Court of the ſaid Manor granted the Land, 
Dc. per Copiam Rotulorum Curie, where it was ne- 
ver granted by Copy before: It was now holden 
by the whale Court, that the Jury was bound to 
find Dominus non conceſſit; for notwithſtanding 
that de facto Dominus conceſſit per Copiam Rotulo- 
rum Cur, yet non conceſſit ſecundum conſuetudinem 

manerii præd; for the ſaid Land was not cuſto- 
mary, nor was it demiſable, for the Cuſtom had 

not-raken hold of it. In the ſame Caſe it was 
alſo ſhewed, that within the ſaid Manor ſome 
cuſtomary Lands are demiſable for Life only, 
and ſome in Fee; and it was ſaid by the Lord 

Anderſon, that he who will give in Evidence theſe 
ſeveral Cuſtoms, ought to ſhew the ſeveral Li- 
mits, in which the ſeveral Cuſtoms are ſeverally 
running, as that the Manor extends into two 
Tons, and that the Lands in one of the ſaid 
Towns are grantable for Lives only, mw = 
8 | | Lands 
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Lands in the other in Fee; and he ought not 
to ſhew the ſeveral Cuſtoms promiſcus valere 
through the whole Manor. 1 Leon. 55. Kemp ver- 
ſus Carte. 200 984 eee 
41. In an Action of Treſpaſs for taking away 
Timber, the Deſendant pleaded a Cuſtom within 
the Manor, to have the ſame as Eftovers, to be 
burned in Terris & Tenementss ; and Iflue being 
taken on the'Cuſtom, the Defendant gave Evi- 
dence only of a Cuſtom, as to the Meſſuage, and 
it was adjudged that this Evidence did not main- 
tain the Iſſue. Godb. 234. The Biſhop of Chi- 
cheſter and Strodwick's Cafe, - az Sue 
442. On a Trial at Bar concerning the River of 
Wallfleet, the Queſtion was, Whether —— had 
not the Right of Fiſhing there, excluſive. of all 
others? Hale. In caſe of a private River, the 
Lord's having the Soil is a good Evidence ta 
prove that he hath the Right of Fiſhing ; and it 
puts the Proof upon them that claim liberam piſ- 
cariam. But in caſe of a River that flows and re- 
flows, and is an Arm of the Sea, there prima fa- 
cie it is common to all; and if any will appro- 
| priate a Privilege to himſelf, the Proof lieth on 
his Side. 1 Mod. 105. Anonymus. 
43. In Evidence to a Jury at Bar in Treſpaſs 
for a ſeveral Fiſhing: Upon. Not guilty pleaded, 
if the Plaintiff derive a Title as high as the Ab- 
beys, he need not fhew any Patent or Deriva- 
tion from the Crown, but the conſtant Enjoy- 
ment is ſufficient, unleſs one be ſued by the 
Crown, which Twiſden ſaid, he knew to have 
been ruled in a former Caſe, wherein he was 
Counſel. A ſeveral Piſcary uſa; ad filum Aque 
cannot be counted on. But by Hyndbam, Such 
Evidence may be given of lach a Piſcary by 
4 Meets 
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Meets and Bounds. 1 Keb. 290. Sir C. Guife vers 
ſus Adams and others. 

44. In Treſpaſs of Breaking his Cloſe; upon 
Not guilty pleaded, he cannot give in Evidence 
that the Beaſts came thro' the Plaintiff's Hedge, 
which he ought to keep ; nor upon the General 
The 5uſtify, by Reaſon of a Rent-Charge, Com- 
mon, or the like. Co. Lit. 283. 

45. In an Action of Treſpaſs for ſeveral Things 
againſt the two Defendants, and declares to his 
Damage, Sc. The Attorney for the Defendants 
pleaded Non ſum infor matus, 1 Judgment there- 
upon was given ſeverally for the Plaintiff, and 
Writs to enquire of Damages iſſued out, and 
were return'd. It was now moved that the Writs 
ſhould not be filed, becauſe the Plaintiff at the 
Time of the Enquiry, did not prove they were 
his Goods, but — only the Value of them; 
and a Difference was taken at the Bar between an 
Action confeſſed, and a Non ſum informatus. For 
the Property of the Goods is alſo confefſed in the 
firſt Caſe to be in the Plaintiff; but it is not ſo in 
the other; for there Judgment paſſeth without 
the Defendant's Privity, and only for want of 
Pleading; as in the Caſe of a Nibil dicit. But 
the Court held that both Caſes were alike, and 
that the Plaintiff is not bound to prove his Pro- 

in either of them, becauſe the Writ com- 
mands that the Value only ſhall be enquired of; 
and if the Plaintiff ſhould be bound to prove his 
Property, and fail thereof, it would be in De- 
ſtruction to the firſt Judgment, which cannot 
be; but it is otherwiſe where Not guilty is 
| — for then the Treſpaſs is denied, which 
taut proved and tried by the Jury; and 
there — thas Caſe both the Value and tag 
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do come in Queſtion. 2 Crs. 220. Goodwin verſus 
Welſh and Over, S. C. Telv. 151. S. C. Brown 214. 

456. In an Action of Treſpaſs againſt feveral 
for the Taking the Plaintiff*s Beaſts and detain- 
ing them until a Fine of 10 J. was paid; the Ta- 
king was apud Harewell. Samwell pleaded Now 
culp*; the other Defendants juſtified, becauſe 
Harewell is within the Hundred of Harewel, and 
the Sheriff's Turn of the faid Hundred; and 
that. at ſuch a Leet within the ſaid Hundred it 
was preſented, that the Plaintiff ought to repair 
fuch a Highway, and had not repaired it, 'where- 
fore the Pain of 10 J. was aſſeſſed upon him to 
repair it before ſuch a Day; and it not being re- 
paired, it was preſented at the ſame Day; and- 
thereupon the ſaid Pain eſtreated, and ſo juſtifies: | 
The Plaintiff replied, that the Biſhop of /#intor” 
was ſeiſed in Fee of the Manor of Harewell, and 
he and his Predeceſſors have had a Leet of all 
the Inhabitants there, and traverſeth that it was 
not the Leet of the Hundred, and they were 
thereupon at Iſſue, and found for the Plaintiff, 
for both Iſſues by a Jury at the Bar. And upon 
the Evidence, the Defendant would have-proved - 
it to have been inquirable in the Hundred, be- 
cauſe the Jury of the private Leet did not en- 

uire and redreſs it; for it was ſaid, that altho? - 
there be private Leets, yet as to this Purpoſe, 
they are within the Leet of the Hundred, to en- 
quire of Things by them omitted to be enquired, 
being publick Nuſances. To which the Court 
agreed: But here, as the Iſſue is joined, the 

Queſtion is, Whether it be within the Hundred- 
Leet generally or not, for ſuch. a particular 
Purpoſe? But this ought to have been particu- 
larly pleaded, and ſhewn to the Court; w__ | 

JO. + oP 
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they deliver'd it as Law to the Jury: Where · 
upon the Jury found for the Plainff 2 Cra. 
5 * Loader verſus Thomas Sammell and three 
others. 8 

7. Pawlet brought an Action of Treſpaſs a. 
int one 1 Parſon of the Church 7 
ee, for the Taking of certain Carts loaded with | 

Corn, which he claimed as a Portion of Tithes in 
the Right of his Wife ; and ſuppoſed the Treſpaſs 
to be done: op the 27th of Auguſt, 29 Eliz, and 
upon Nat. guilty it was given in Evidence on the 
Defendant's Part, that the Plaintiff delivered to 
him a Licence to be married, bearing Date. the 
28th of Aug, 29 Elia. and that he married the 
Plaintiff and his ſaid Wife the ſame Day, ſo as 
the Treſpaſs was before his Title to the Wiches: 
And it was held b by the whole Court, that the 
Matter did abate. his Bill: &..- it was holden, 
that if the Treſpaſs had been aſſigned to be com- 
mitted one Day after that, it had been good ; 
but now it is apparent to the Court, that : the 
Time of the Treſpaſs aſſigned by himſelf, the 
Plaintiff had not Title, and therefore the Action 
cannot be maintained upon that Evidence; for 
which Cauſe the Plaintiff was nonſuit. 1 L ook; 
104. Pawlet verſus Lawrence. | 
48. Plowden the Son brought an Action againſt 
Plowden the Father, for Takin the Plaintiff's 
Wife cum bonis viri. And the "Gaſs was, That 
he did reject and eject his Wife, without giving 
of her Alimony ; 2 which ſhe had Sentence in 
the High Commiſſion Court; and the Defendant 
took thoſe Goods for the Alimony of the Wife; 
and Juſtice Berkley ſaid, that the Defendant 
might plead Not guilty. March 11. Plouden ver- 
ſus Plouden. 
5 49. In 


»\ 
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49. In Treſpaſs for taking Goods, if the Goods 
are really reſtored to the Plaintiff, and yet he 
proceeds in his Action, upon Not guilty pleaded 
the Defendant may give this in Evidence in Miti- 
gation of Damages. 2 Bro. Gen. Iſſue 11 & 15. 
+. Fo. In an Action of Treſpaſs for Taking of 
Hawks, the Defendant pleaded Not guilty, and 

ve in Evidence, that the Plaintiff leaſed a 
Wood to him for twenty Years, and that during 
the Term the Hawks bred in the Wood; and it 
was held good Evidence. 2 Bro. Gen. I 43. 

51. In an Action of Treſpaſs for beating J. & 
the Plaintiff's Servant; the Defendant may plead 
that J. S. is not his Servant, or may give it in 
Evidence. 5 H. J. 3. 

52. In an Action of Treſpaſs for beating his 
Servant, per quod Servitium amiſit, the Defendant 
may plead Not guilty, and give in Evidence a 

uſtification of the Battery, from which no Loſs 
of Service enſued; as a Thruſting away. 2 Roh. 
Abr. 682. Pl. 5. n 

53. In an Action of Treſpaſs for Taking of 
Goods, the Defendant would have pleaded, that 
the Goods were the Goods of 7. N. who gave 
them to him; by Virtue of which he took them, 
abſq; hoe, that he took any Goods of the Plaintiffy | 
but the Court ordered that the General Iſſue 
ſhould be entered, and this Matter given in Evi- 


* 


dence. 2 Bro. Gen. If. 14. 

54. Note; It was reſolved by all the Judges, 
that if my Dog chaſes the Sheep of a Stranger, 
or kills one without my Incitement, I may give 
this Matter in Evidence on Not gnilty. Dy. 29. 
Anonymus, Pl. 125. gs 

55. Not guilty is a good Iflue, if the Defen- 
dant committed no Battery at all; but regularly 
by the Common Law, if the Defendant have 
. R - Cauſe 


Tus Jentenſon. 
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Cauſe of Juſtification or Excuſe, then can he 
not plead Not guilty ; for then upon the Evi- 
dence it ſhall be found againſt him, for that he 
confeſſeth the Battery, and upon that Iſſue can- 
not juſtify it; but he muſt plead the Special Mat- 
ter, and confeſs and juſtify the Battery. Co. Lit. 
283. 4. | | 

56. There is a Difference as to the Evidence on 
a Declaration of Treſpaſs, Quare Clauſiin fregit 
alia enormia ei intulit, as to the Ground of the 
Action; for when it ariſes ex turpi cauſa, the par- 


, ticular Wrong may be given in Evidence on ſuch 


a general Declaration, and the Party ſhall not be 
obliged to ſhew it on Record; but in all other 
Caſes the Special Matter muſt appear in the De- 
claration; nor ſhall any Evidence be given of - 
Facts that are not in it. 2 Sid. 225. Sippora ver- 
ſus Baſſet, S. C. 1 Keb. 73. 8 
57. In an Action of Battery, and ſon * 
demeſu pleaded; the Defendant proved the Plain- 
tiff ſtruck him firſt, then the Plaintiff ſnewed in 
Evidence the Defendant ſtruck his Horſe, which 
was drawing in the Cart, firſt, to have ſtopped him 
from paſſing, the Defendant being High Conſta- 
ble, and the Plague then being at Pomfret, from 
whence the Plaintiff came; and it was ruled by 
the Judge, that this had been a good Matter of 
3 if the Defendant being an Officer, 
ad pleaded Not guilty; but not upon this parti- 
cular Plea and Iſſue, that it was of the Plaintiff's 
own Aſſault; for this ſtriking the Horſe is ſuch 
an Aſſault upon the Plaintiffs Goods, as he 
might juſtify the ſtriking the Defendant again, 
and the ſtopping the Horſe is the ſtopping the 
Plaintiff himſelf; and ſo directed to find this Iſ- 
fue againſt the Defendant. Clay. 109. Booth ver- 


53, If 


The Law of Evidence, 244 
38. If the Plaintiff plead ſom aſſauir, he cannot 
2 in Evidence that he made no Battery; for 
e acknowledges the Battery by his Plea. Reil. 
55. b. Gulford verſus Gainsford. ES 
| 59. In Treſpaſs of Aſſault, Battery, and 
Wounding, the Defendant pleaded the Plaintiff 
began firſt, and the Stroke he received, whereb 
he loſt his Eye, was on his own Aſſault, and in 
Defence of the Defendant ; and on Trial at Bar 
now by the Evidence it appeared, the Plaintiff 
threatned the Defendant, and ſaid, Were it not 
Aſſize Time, he would tell more of his Mind, 
which was ſaid bending his Fiſt, and with his 
Fand on his Sword; yet per Cur, this is no As- 
ſault, as it would be without that Declaration; 
but it was farther ſworn, the Plaintiff with his 
Elbow punch'd the Defendant, which if done in 
earneſt Diſcourſe and not with Intent of Vio- 
lence is no Aſſault, nor then is it a Juſtification 
of Battery after a Retreat; as Phineas Andrew's 
Caſe. —— And the Jury not believing the De- 
fendant, found for the Plaintiff, and gave 560% 
Damages. 2 Keb. 545. Turbervile ver ſus Savadge. 
60. In an Action of Battery, which was laid 
in the Declaration to be the 18th of Feb. 16213 
the Defendant did plead ſon aſſault Demeſne, Sc. 
and at Iſſue upon that, the Defendant prov'd an 
Aſſault by the Plaintiff, but another Day; and 
ruled that this doth not prove this Iſſue for the 
Defendant, becauſe the Juſtification ſhall refer 
to the Time lain in the Declaration, if the De- 
fendant do not difference the Times in his Plea z 
and in ſuch Caſe, when the Defendant intends to 
ſhew the Aſſault was at another Day or Place, he 
ſhall ſhew that ſuch a Day before that in the De- 
claration, as here, the 8th of February, the Plain» 


tiff did him affault, and would have beaten him, 
| R 2 and 
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and traverſe the Day in the Delaration : But ſee 
in the Caſe of an Officer, who is not tied up to 
ſpecial Pleading, it ſeems he upon Not guilty - 
may vary in his Evidence, to juſtify from the 
Time in the Declaration, Cc. Quod nota. And the 
Frejudice may come to the Plaintiff's being unpro- 
vided perhaps in ſuch a Caſe toa Reply ; where- 
as when the Matter is by Pleading brought to a 
Special Iſſue, he knows his Work, Sc. Clay. 110. 
Hardcaſile verſus Lockwood. 
Gr. Treſpaſs of Aſſault, Battery, and Wound- 
ing, 1 Aug. 13 Car. The Defendant juſtifies in 
his own Defence, by Reaſon of an Aﬀfaule made 
by the Plaintiff; Iſſue being thereupon, the De- 
fendant gives in Evidence, an Aſſault and Battery 
by the Plaintiff, oP (og 13 Car. before, and that 
it was in his own Defence, and produced divers 
Witneſſes to prove it; the Plaintiff ſhews, that 
the Battery which he intended was 9 7ulii 13 Car. 
and he produced divers Witneſſes to prove that. 
And Littleton, the King's Sollicitor, and others of 
Counſel with the Defendant, inſiſted, that it was 
no Evidence; for the Plaintiff ought to have 
made a Special Replication, and ſhewn that Spe- 
cial Matter. But all the Court held, it was not 
requiſite ; and if another Day had been ſhewn 
in the Replication, it ſhould be a Departure : 
But it ſufficeth to ſhew it in Evidence to be 
done at another Day, ſans fon aſſault, for the 
Day is not material. ones ſaid, if they had 
both agreed upon one Day, it ſhould have been 
ſpecially pleaded ; But Brampſton held it was all 
one; and as it is now pleaded to be at ſeveral 
Days, it is clearly unneceſſary : And the Solicitor 
urged, that it ſhould be found ſpecially : But the 
Court ſaid, it was ſo clear, they would not 
have it fo found, And the Jury gave 1001. 
| | | Damages. 
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Damages. 3 Cro. 514. Thornton verſus Lyſter, 
Contra, 2 Rol. Abr. 680. Pl. 3. 

62. In an Action of Aſſault and Battery, if the 
Defendant pleads ſon aſſault, and agrees with the 
Plaintiff in the Day and Vear, and the Plaintiff 
reply, de Injuria ſua Propria, and the Defendant 
gives in Evidence, that the Plaintiff ſtruck firſt, 
the Plaintiff cannot give in Evidence a Battery 
at another Day; for when the Defendant agrees 
with the Plaintiff as to the Day, and the Plain- 
tiff takes Iſſue, the Place and Day are made 
Part of the Iſſue. Per Cur. 2 Rol. Abr. 687. Pl. 3. 
Down verſus Shumſhee. _ v 

63. An Action of Aſſault and Battery was 
brought, and there was a Demurrer upon the E- 
vidence: And the Caſe was, that the Defendant 
the Day ſpecified in the Declaration faid, that the 
Plaintiff aſſaulted the Defendant, and in Defence 
of himſelf juſtifies the Beating ; the Plaintiff re- 
plies that he did it of his own Wrong, withour 
any ſuch Cauſe; and in the Evidence the Defen- 
dant maintained, that the Plaintiff beat him the 
Day , mentioned in the Declaration, and in the 
ſame Place: And the Plaintiff perceiving that, 
gave in Evidence that the Battery was made at 
another Day and Place, to wit, Sc. which was 
the Cauſe of the Special Verdict; for if there be 
two Batteries made between the Plaintiff and De- 
fendant at divers Times, the Plaintiff is bound to 
prove the Battery made the ſame Day in his De- 
claration, and ſhall not be admitted to give ano- 
ther Day in Evidence, by the Opinion of the whole 
Court. 1 Brown 233. Downs verſus Skrymſhaw, 

64. In an Action of Treſpaſs for Aſſault and 
Battery, the Caſe was this; The Plaintiff in his 
Count ſuppoſed the Treſpaſs to be made the 1ſt 
of May 8 Fac. at ſuch a Place; the Defendant 

R 3 pleads, 
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pleads, that the Plaintiff the ſame Day had aſſault- 
ed and beaten him, and that the Defendant laid his 
Hands upon him to defend himſelf, and if any 
Hurt came unto him, it was by his own Wrong, 
the which is the ſame Treſpaſs, for which the 
Plaintiff bath complained againſt him. The Plain- 
tiff replies, of his own Wrong, without any ſuch 
Cauſe, upon which Iſſue was joined ; and at the 
Niſi prius for Juſtification, the Defendant produ- 
red Witneſſes, which proved an Aſſault to be made 
by the Plaintiff upon the Defendant long ſince, 
that is by the Space of a Year before the Day 
contained in the Count, and that at this Time, 
the Defendant to defend himſelf hath aſſaulted 
the Plaintiff; and upon this Evidence the Plaintiff 
demurred, in ſo much that this proves an Aſſault 
made at another Day than is contained in the 
Count; and the Defendant by pleading hath con- 
feſſed an Aſſault and Battery made upon the 
Plaintiff the Day contained in the Count, and 
now upon Evidence proves his Juſtification at an- 
other Day: And if this Evidence was ſufficient to 
prove his Juſtificqtion was the Queſtion; and if 
by this pleading the Day be made material; in 
which it was agreed by the Court and Counſel al- 
ſq, that if the Defendant had pleaded Not guilty, 
the Day had not been material; but the Plaintiff 
might have given in Evidence any Battery before 
the Day contained in the Count, or after, before 
the Action brought; and this is ſufficient to prove 
his Declaration; but the Parties, that is, the 
Piaintiff by his Count and Replication, and the 
Defendant by his Juſtification, have agreed of the 
Day ; and for that, if they may now vary from 
that, it was moved, and fo it was adjourned. 
2 Brown. 183. Downes verſus Skrymſbaw. Vide 19 
II. 6. 47. 2 R. 3. 9. 5 
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65. In a Bill of Sewers there is this Clauſe ; 
© If any Action of Treſpaſs, or other Suit, ſhall 
happen to be attempted againſt any Perſon or . 
Perſons, for taking any Diſtreſs, or any other 
Act doing, by Authority of the ſaid Commiſſi- 
on, or by Authority of any Laws or Ordi- 
dinances made by Virtue of the ſaid Commiſſi- 
on, the Defendant or Defendants in any ſuch 
Action ſhall and may make Avowry, Conuſance 
or Juſtification for the taking of the ſame Di- 
ſtreſs, or other Act doing, touching the Pre- 
miſſes, or of any of them; alledging in ſuch 
Ayowry, Conuſance or Juſtification, that the 
ſaid Diſtreſs, Treſpaſs, or other Act whereof the 
Plaintiff complaineth, was done by Authority of 
the Commiſſion of Sewers for Lot or Tax aſſeſſed 
by the ſaid Commiſſion, or for ſuch other Act 
or Cauſe as the ſaid Defendant did by Authority 
of the ſame Commiſſion, and according to the 
Tenor, Purport and Effect of this preſent Act, 
made the 23d Year of the Reign of our Sove- 
reign Lord King Henry VIII. without any Ex- 
preſſing or Rehearſal of any other Matter or Cir- 
cumſtance contained in the preſent Act, or any 
Commiſſion, Laws, Statutes or Ordinances there- 
upon made; whereupon the Plaintiff ſhall be ad- 
mitted to reply, that the Defendant did take 
the ſaid Diſtreſs, or did any other Act or Treſ- 
paſs ſuppoſed in his Declaration of his own 
Wrong, without any ſuch Cauſe alledged by the 
ſaid Defendant ; whereupon the Iſſue in every 
ſuch Action ſhall be joined, to be tried by Verdict 
of twelve Men, and not otherwiſe, as is accu- 
ſtomed in other Perſonal Actions: And upon the 
Trial of that Iſſue, the whole Matter to be gi- 
ven on both Parties in Evidence, according to the 


very Truth of the ſame. 23 H. 8. c. 5. ſe#. 11, 
R 4 CHAT 
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Of Evidence in divers Attjons. 


x: * Rover, for Million Lottery Tickets, up · 
I on Evidence it appeared, That the Plain- 
tiff had given the Tickets in Queſtion to a Gold- 


- - ſmith to receive the Money due on them: That 
ſome Payments were due, that ſome were not; 


that this Goldſmith bad received Tickets of the 
' Defendant, and given a Note to pay him ſo ma- 
ny Million Lottery Tickets; that the Plaintiff's 
Tickets were delivered to the Defendant upon 
- this Note. It was inſiſted, That this Note un- 
der the Gold{mith's Hand could be no Evidence 
againſt the Plaintiff, but it was read: And Holt 

Ch: Juſt. faid, That the Way and Manner of 

Trading is to be taken Notice of, and therein 
the beſt Proof that the Nature of the Thing will 
afford is only required: When Goldſmiths give 
their Notes no Witneſſes are by, and their Notes 
to pay Money or Tickets are Evidence of the Re- 
ceipt of Money. If Money is ſtolen and paid to 
another, the Owner of the Money can have no 
Remedy againſt him that received it. But if 
Bank-Notes, Exchequer-Notes, or Million-Tic- 
kets, or the like, are ſtolen or loſt, the Owner 
hath ſuch a ab; 1a or Intereſt in them as to 
bring an Action for them, into whatſoever Hands 
they are come: Money or Caſh is not to be di- 
ſtinguiſned; but theſe Notes or Bills are diſtin- 
guiſhable, and cannot be reckoned as-Caſh, and 
they have diſtinct Marks and Numbers on them. 
He agreed, that in this Caſe, if the Exchequer, 
or any private Perſon had paid to the * 


4. 


The Law ok Evidence. 249 
the Money or the Tickets, it would have been. a 
good Payment againſt the Owner; but 'whe- 
ther it would be ſo where Tickets not due are 
bought for a valuable Conſideration, he'doubted ; 
but as'the Caſe was, the Goldſmith here having- 
Tickets both of the Plaintiff's and of the Defens”- 
dant's, the Delivery of the Plaintiff's Tickets tg © 
the Defendant was no Change of the Pro 4. 
any Confideration; for tho*' the Owner gaWthe 
Goldſmith Power to receive Money for the 
Tickets, he did not give him Power to change 
them for other Tickets, and accordingly a Ver- 
dict was for the Plaintiff. Ford v. Hipłins, 1 Salk. 
283. See the Caſe of Brown and Marſb in Chief 
Baron Giibert's Rep. 154. An Argument and De- 
bate on the Queſtion, ' whether on the Statute 
3 4 Anne, cap. 9. The Want of Conſideration 
of a promiſſory Note might be given in Evi- 
dence: The Words of the Statute are, © That all 
Notes in Writing, which after the firſt Day of 
© May, 1705. ſhall be made and ſigned by any 
© Perſon or Perſons, Bodies Politick or Corpo- © 
© rate, or by the Servant or Agent of any Cor- 
© poration, Banker, Goldſmith, Merchant, or 
Trader, who is actually entruſted by him, her, 
© or them, to ſign ſuch promiſſory Notes for 
© her or him, or them, whereby ſuch Perſon or 
£ Perſons, Bodies Politick or Corporate, his or 
© their Servant or Agent, as aforeſaid, doth or 
© ſhall promiſe to pay to any other Perſon or 
© Perſons, Bodies Politick or Corporate, his, or 
© their Order, or Bearer, any Sum or Sums of 
© Money, the faid Sum or Sums ſo mentioned in 
© ſuch Note, ſhall be taken and conſtrued to be 
5 by Virtue thereof due and payable to any ſuch 
_ © Perfon' or Perſons; Bodies Politick or Corpo- 
5 rate to whom the ſame is made payable.” _= 
| | < | 
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the Conſtruction of this Statute, the Court was 
divided in the Point ſupre : The two puiſus 
es held, That fince the Statute made it pay- 
able by Virtue of the Note, the Conſideration of 
the Note was not inquirable no more than the 
Conſideration of a Bond ; and on a Bond the 
- Defendant can only plead Non eft factum in a 
Court of Law; and if it be ſealed and delivered, 
which are the only Solemnities of Contracting 
appointed by Law, nothing can be given in Evi- 
dence touching the Conſideration. But the other 
two Judges thought there was a great Difference 
between a Note and a Bond, notwithſtanding 
the ſaid Statute; for in the Caſe of a Bond 
where there were Solemnities of Contracting, 
(viz. Sealing and Delivery) tho' there was no 
Conſideration, if there was no Fraud in obtainin 
the Bond, the Money was a Gift in Law to the 
Obligee; but the Note was no more than 3 
ſimple Contract. And tho' the Statute ſays, the 
Money ſhall be due and pay able by Virtue of the 
Note, Tllat only makes the Note it ſelf an Evi- 
dence of the Conſideration, which it was not be- 
fore the Statute, as appears by the Caſes of Clark 
verſus Martin and Potter verſus Pearſon, 1 Salk. 
129. But tho' the Note it ſelf is now Evidence 
of the Conſideration, yet it is not concluſive Evi- 
dence, but turns the Proof upon the Defendant, 
to ſhew there was no Conſideration given for ſuch 
a Note; and fo he can ſhew, That it is ſtill but 
a ſimple Contract, and therefore but a Nudum - 
pattum unde non oritur actio. And of this Opi- 
nion was Lord Chancellor King, and directed it 
to be ſo ruled at N. prius. 
2. Note; This Matter had been much debated 
and therein this Caſe was put, That if A. forged - 
a Bank-Note, and gave it. as 'a Conſideration - 
— 


1 
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70 B. for B.'s Note, or if 4 ſhould have given 
Braſs- Money for the Note; could not this Mam 
of Conſideratien be given in Evidence? If not, 
A. might recover againſt B. where there was no 
Debt; and certainly the Statute did not deſign, that 
a Man ſhould recover where there was no Debt; 
for the Statute only makes promiſſory Notes as © 
Bills of Exchange; and tho' both the Acceptor 
and Indorſor are bound to pay thoſe Bills whe- 
ther they had receiv'd any Conſideration or not, 
becauſe the Acceptor accepts it for the Honour 
of the Drawer, and the Indorſor negotiates it, 
yet the Drawer of the Bill is not obliged to pay 
it to the Perſon in whoſe Behalf tis drawn, un- 
leſs he had paid him a Conſideration ; but the 
owning a Value received is Evidence prima facie, 
That a Conſideration has been paid to the 
Drawer of the Bill. See 1 Salk. 125. 4 Mod. 


242, 244 
3. The Abbot of Bukefaft brought a Writ of 
Account againſt Simon Horwill, as Bailiff to the 
ſaid Abbot in R. and ſer forth in his Declaration + 
how that the Defendant was his Bailiff in R. 
from the Michaelmas in ſuch a Year till the Mi- 
chaelmas following, having Power, during the 
{aid Term, to demiſe the ſaid Tenements, Parcel 
of the ſaid Borough, and to collect the Rents of 
the ſaid Abbot, and all his Profits ariſing in the 
ſaid Borough, and to account with the ſaid Ab- 
bot for the ſame: The Defendant pleaded he was 
his Receiver, and traverſes his being Bailiff, on 
which Iſſue was taken; and the Plaintiff to main- 
tain his Writ, on the Evidence ſhew'd, that there 
was an immemorial Cuſtom there, that all the 
Freeholders of the Abbot and his Predeceſſors, in 
the ſaid Borough, once a Year, at the Court of 
che {aid Abbot, about Michaelmas, were wy of 
4 em- 
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themſelves to chuſe a' Perſon whom they called 
Portreeve, to collect all the Rents ariſing to the 
Abbot from his Preeholders, and that he uſed to 
account before the Auditors of the Abbot, and to 
demand and receive Allowance of the Auditors 
for Tenements in Decay; and it was further 
ſhewn in Evidence, that the Defendant was choſe 
in Purſuance of this Cuſtom, and the Defendant 
demurr'd to this Evidence; and after much De- 
bare, ' the whole Court were of Opinion, that the 
Evidence did not maintain the Declaration, be- 
cauſe the Declaration is againſt the Defendant ge- 
nerally as Bailiff; and the Evidence charges him 
in a ſpecial Manner, and the Plaintiff onght 
therefore to have declared ſpecially. Keil. 75, 5. 
The Abbot of Bukefaft verſus Horwill, _ 
4. If one bail a Sum of Money to A. B. to he 
deliver'd over after as a Gift or Loan, and he ac- 
cordingly deliver it over, and notwithſtanding is 
ſued in a Writ of Account as Receiver, and pleads 
Ne ung; ſon Receivor, he cannot give the Matter in 
Evidence, nor ſhall the Jury have any Regard to 
jr, becauſe he ought to have pleaded the Special 
Matter, for he was once conditionally account- 
able, that is, if he had not paid the Money over. 
Dyer 196. Pl. 43. Speake verſus Hungerford. 
5. An Action of Account was brought againſt 
the Defendant as Receiver of the Plaintiff's Mo- 
ney, if the Defendant plead that he never was 
Receiver, and hath a Releaſe from the, Plain- 
tiff, thereby he ſhall loſe the Benefit of bis Re- 
Teaſe, for that he cannot give that in Evidence 
upon fuch Iſſue. 1 Brow. 24. Hilloughby verſus 
K N 
6. Thomas Harrington brought an Action of Ac- 
count againſt John Dean, to render him an Ac- 
count of 200 J. in Money, received by the Hand 


of 


88 
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of Sir John Rotheram Knight, Sc. The Dei 
dant pleaded, that he was never his Receiver of 
any fach Sum, or any Part thereof, by the Hands 
of the ſaid Sir 7obn Rotheram. The Jury. found 
that the ſaid Sir Jobs Rot heram was indebted unto 
Harrington in 2001. and that Harrington willed Dean 
to require and receive the Money of Rotheram for 
him; whereupon Rotheram prayed Dean to borraw 
200 J. for him of any Body, and to pay it over 
from him to Harrington; and he accordingly. bor» 
rowed 2001. of one Mrs. Stanhope for Rotheram, 
and received it of her to pay over unto Harrington, 
and he appointed his Wife accordingly to pay it 
over unto Harrington, and Rot heram gave Bond to 
Mrs. Stanbope for it. And if upon the whole Mat- 
ter, Sc. And it was adjudged una voce that the 
Action was well brought, and that the Verdict 
did maintain it, in ſort as it was laid; for it ap- 
pears plainly from the Beginning to the End of 
the Caſe, that Dean the Defendant was made 
and took upon him to be Servant as well to Har- 
rington, to ask and receive 200 J. as to Rotheram, 
to borrow where he could 2007. and that not 
only to the Intent to pay it over unto Harring- 
ton, but with an expreſs Commiſſion -to pay it 
over indeed. Both which Commiſſions he did 
accordingly execute in all the Parts; ſo that tho 
it appear not that Mrs. Sanbope lent the Money, 
to be paid over unto Harrington, yet. it is found 
that Dean received it, as lent to Rotheram;-where- 
by it becomes Rotheram's Money, the rather when 
he had given Bond for it; and that the ſame Re- 
ceipt was to pay over unto Harrington by. Force of 
the firſt Commiſſion received from Rotheram, and 
the Intention of Dean himſelf, ſo as in the ſame 
Inſtant it became firſt Rotheram's Money, and by 
him as it were delivered over unto Dean, to be 
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paid unto Harrington for his Debt (tho? it never 
came unto Rotheram's own Hand actually) and fo 
| became Harrington's Money, received by the 
Hands of Rotheram according to'the Declaration. 
Hobart 36. Harrington verfus Dean. 5 
J. In Action qui tam for ſelling of Wines b. 
Praud; after General Iſſue, the Party wai 
that, and pleaded 31 EIix. c. 5. that being on a 
Penal Law, it muſt be in a Year, becauſe this 
being Debt, and not an Information, he could 
not take the General Iſſue; but per Hale, Ch. J. 
Since 21 Fac. 1. c. 4. this may be given in Evi- 
dence as well in Debt as Information, upon 
which the Court agreed, ex motione Winnington, 
to accept the Plea; and the Parties agreed to ac- 
cept General Iſſue, this being for new Stores 
without Account; but in Action for the Duty, 
it is not within the Statute on Nil debet; and in 
Information for Seiſure, non importata fuerunt con- 
tra formam Statuti is not the General Iſſue, as in 
other Informations it is, or Nil debet, at Pleaſure; 
and both Statutes extend to all Penal Laws. 
2 Leb. 859. Burleigh verſus Child. | 
8. In Caſe of Tithes, upon the Statute of 


2 Ed. 6. the Rector Plaintiff was preſſed by the 


Defendant's Counſel to prove his Admiſſion and 
Inſtitution, and the Reading of the Articles of 


1 5 the Church, Oc. but it was now ruled by the 
Judge, that he ſhould not now be put to it, for 


thoſe Things ſhall be preſumed; and if other- 
wiſe, let the Defendant prove it: Quod nota, 


put to prove a Negative. Clayt. 48. Anonymus, 
_ wide ante. | 


9. In an Action of Debt for 200 J. upon the 
Statute of 2 Ed. 6. for Tithes of Land in the Pa- 
riſh of Rinſton, alias Royſton, the Defendant 
pleaded: the Statute 31 H. 8. and that the Lands 
8 | were 
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were diſcharged in the Hands of the Prior of 
Monunt-Bretton at the Time of the Diffolatien, 
and Iſſue was join'd upon the Diſcharge: -Anid 
upon a Trial at Bar, the Defendant not making 
good his Plea, the Court ruled the Value to be 
taken as confeſs'd, becauſe the Iſſue is joined up- 
on a collateral Point. And the Defendant took 
not the Value by Proteſtation, and ſo the Ver- 
dict was given for 200 J. but neither Damages nor 
Coſts. All. 88. Dame Bowles verſus Broadbead. 
Tel. 126, Oliver verſus Collins. Je: N. 
10. In an Aſſize, if the Tenant plead Nu diſſei- 
Fin, he cannot give in Evidence a Releaſe after the 
Diſſeiſin, but a Releaſe before the Diſſeiſin he 
may; for then there is no Diſſeiſin upon the 
Matter. Coke Lit. 283. a. TS, g 
11. If the Tenant in an Aſſize pleads a Feoff- 
ment made to himſelf by J. & a Stranger, by 
Deed bearing Date, Ge. and the Plaintiff makes 
Title to himſelf, ab/q; hoc, that J. S. enfeoff d the 
Defendant by the Deed; the Defendant may 
give in Evidence a Feoffment by another Deed, 
or without Deed, becauſe the Iſſue is on the 
Feoffment, and not on the Deed. 4 EA. 3. 1. 

contra 12 Ed. 4. 4 2 Rol. Abr. 681. 3. 
12. Goodman brought an Aſſize againſt Gore and 
others, for erecting of two Houſes at the Weſt 
End of his Wind-mill, per quod ventus impeditur, 
Sc. And it was given in Evidence, that the ſaid. 
Houſes were ſituate about eighty Feet from the 
faid Mill ; and that in Height it did extend above 
the Top of the Mill, and in Length it was twelve 
Yards from the Mill; and notwithſtanding this 
Nearneſs, the Court directed the Jury to find for 
the Defendant. And in that Evidence it appear- 
ed by a Deed produced by the Plaintiff himſelf, 
that his Wife was Jointeuant with him; | and 
Co 
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therefore it was holden by the Court, that 
the Aſſiae brought in his Name alone was 
2 well brought. Godb. 189. Goodman and Gore's 

e. | dd 
13. In an Attaint, the Plaintiff ſhall not give 
more Evidence than he did in the firſt Action. 
Dyer 129. Pl. 65. Hidon verſus Ibgrave, &c. 
14. In a Writ of Dower for Rent, the Defen- 
dant plcads, that the Husband had nothing but 
jointly. with J. S. who is ſtill living; the Deman- 
dant replied, that J. &. releaſed his Right to her 
Husband, but ſhe not having that Releaſe, the 
Court directed the Demandant to plead, that he 
was ſeiſed of Lands, from which ſhe might de- 
mand her Dower, and give the Releaſe in Evi- 
dence. 2 Bro. Gen. I/ 48. 

15. In Detinue for a Writing, by which J. M. 
Abbot of C. granted a Corody and Penſion of 81, 
per Annium, and Office of Porter to the ſaid Ab- 
bey, to V. S. for the Term of his Life, who 
granted the ſame over to the Plaintiff, and the 
Deed alſo, and on non detinet pleaded, the Jury 
found that . S. ſold as above; but it was agreed 
among the Parties, that the Defendant ſhould re- 
tain * Deed till 40 J. was paid, of which ſeven 
is paid, and the Reſt remained unpaid; and it 
was reſolved that Matter would have been a good 
Bar, but cannot be given in Evidence. Bro. Gen. 
If. 18. ec a3. 5 

16. Richard Atkins, of Lincoln's Inn, brought 
a Writ of Forger of falſe Faits againſt Hale of 
Glouceſter, and counted upon the Forger of an In- 
denture, in quo continetur quod quidam Abbas Mo- 

naſterii de Glouceſter demiſit ſitum Manerii de R. 
S terras Dominicales, &c. The Defendant plead- 
ed Not guilty, and it was given in Evidence on 
the Plaintiff's Part, a Leaſe ſuppoſed to be * 
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and forged; containing that the ſaid Abbot feafſs 
ed the ſaid Site, and all the Demeſne Lands of 
the ſaid Manor, exceptis duobus ſeparalibus Clailſus 
ris inde; Ec. vocat, Cc. And it was moved, if this - 
Evidence doth not maintain the Iſſue; and it was 
holden by the whole Court that the Evidence 
was enough; for it is not neceſſary to cons 
ſtrue terras dominicales omnes terras Dominicales, 
for the Lands not excepted are Terre Dominicas 
les; and ſo the Count is ſatisfied by that Evidence: 
1 Leon. 139. Atkins and Hale's Caſe. 

17. Zjecbione firme : The Plaintiff declated of 
an Ejectment of 100 Acres of Land, and ſhewed + 
his Leaſe in Evidence only of 40 Actes; and ir 
was ſaid he had failed his Leafe, fot there 
was no ſuch Leafe, as that of which he did count. 
But it was ruled to be good, for ſo much as was 
compriſed in his Leaſe; and for the Reſidue, the 
Jury may find the Defendant Non guilty. 1 Cro« 
13. Guy verſus Rand. 2 $5.5. 

18. In an Ejectione firme by Cheney and his 
Wife againſt Smith: The Plaintiffs declared upon 
a Leaſe made by the Maſter of the Houſe of 
College of St. Thomas of Acons in London to 7. &. 
who aſſigned it over to Knevit, who by his Will 
deviſed the fame to his Wife, whom he made al- 
fo his Executrix and died; and afterwards ſſie took” 
to Husband one Vaters and died; Haters took 
Letters of Adminiſtration of the Goods and Chat- 
tels of his Wife, and afterwards leaſed to the 
Plaintiffs : And upon Not guilty they wete at If« 
fue. And it was urged, that the Leaſe given in 
Evidence, was not the Leafe whereof the Plaitt« 
tiffs have declared; for the original Leaſe ſhewed 
in Court is, Maſter of the Houſe or Hoſpital 5 
whereas the Leaſe ſpecified in the Declaration is, 
Maſter of the Houſe — 38 Bd: 2 
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"And ſome of the Juſtices conceived that there is 


not any material Variance, (but if the Parties 
would, it might be found by Special Verdict) for 
by them College and Hoſpital are all one. And 
afterwards the Court moved the Plaintiff to prove, 


if the Wife were in as Executrix, or as Legatee; 
for by Anderſon and Periam, Until Election be 


made, ſhe ſhall not be ſaid to have it as Legatee, 
eſpecially if it be not alledged in Fact, that. alt 
the Debts of the Teſtator are paid: And Ander- 


| fon doubted, although that it be alledged, that the 


Debts be paid, if the Executrix ſhalt be ſaid to 


have the ſaid Leaſe as a Legacy, before ſhe hath 
made Election. Vide Welden's Caſe and Para. 


mour's in Plowden. And afterwards it was given 
in Evidence, that the Wife, after the Death of 
the Husband, had repaired the Banks of the Land, 
and produced Witneſſes to prove it, as if the 
fame ſhould amount to claim it as a Legacy; and 
the Court ſaid, that that Matter ſhould be refer. 
red to the Jury: And it was further ſhewed in E- 
vidence, that the ſaid Wife, Executrix, and her 
ſaid Husband Waters, formerly made a Leaſe by 
Deed, reciting thereby, that whereas the Hut. 
band was poſſeſſed in the Right of his ſaid Wife, 
as Executrix of her firſt Husband, Sc. And by 
the Opinion of the whole Court, the ſame was 
an expreſs Claim as Executrix; and then when 
the Wife died, if the Husband would have Ad- 
vantage of it, he ought to take Letters of Admi- 
niſtration of the Goods of her firſt Husband, and 
not of the Wife; but if ſhe had claimed the Land, 
and the Term in it as Legatee, and had not been 
in Poſſeſſion, Adminiſtration taken of the Rights 
and Debts of the Wife, had been good as to that 
Intent, that his Wife was not actually poſſeſſed of 
#, but only had a Right unto it; and of ſuch. 

| RT Things 
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Things in Action, the Husband might be Execus 
tor or Adminiſtratot to his Wife; bur here they 
have failed of their Title: The Adminiſtration 
being taken of the Goods of the Wife, where it 
ſhould be of the Goods of the Teſtator the firſt 
Husband, and for this Cauſe the Plaintiffs were 
nonſuit, 1 Leon. 215. Cheney verſus Smith. = 
19. In Ejectment the Plaintiff made Title by 
a Recovery in Dower, and produced in Evidence 
the Record of the Judgment; and the Haberi ſa- 
cias ſeiſinam, &c. The Defendant offered to prove 
a Term of 99 Years ſubſiſtirig, and that made 
prior to this. Title: But it was difallowed ; for if 
he had pleaded this in Bat of the Writ of Dow- 
er, yet the Plaintiff muſt have recovered with a 
ceſſes Executio, and the Defendant had a proper 
ime to have pleaded it then, but has now flip- 
ped his Opportunity; alſo a chattel Intereſt was 
at Commmon Law bound by a Recovery in a 
real Action, fo that the Demandant had an imme- 
diate Execution without any Regard to the ſubſiſt- 
ing Term. And tho? by the Statute of H. 8. A 
Termor may falſify a Recovery, &c. Yet it muſt 
be the Termor himſelf, and not another for him. 
Lady Dowager Lindſey verſus Lord Lindſey, 
1 Salk. 219. "IS Poa? 
20. In Ejectione firme, the Plaintiff declared 
upon a Leaſe made 14 Jan. 30 Eliz. to have from 
the Feaſt of Chriſtmas then laſt before, for three 
Years: And upon the Evidence, the Plaintiff 
ſhewed a Leaſe bearing Date 13 Far. the ſame 
Year, and it was proved by Witneſſes, that the 
Leaſe was ſealed and delivered upon the Land the 
13th Day of January; whereupon Puckering and 
Cowper, Serjeants, moved on the Part of the De- 
fendant, that for that Variance between the De- 
claration and the Evidence of the Plaintiff, _ 
8 2 
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the Jury might be diſcharged : But Anderſon C. J. 
ſaid, that the Evidence was good enough to 
maintain the Declaration; for if the Leaſe was 
ſealed and delivered the 13th of Far. it was then 
a Leaſe, 14 Jan. Quod cæteri Fuſticiarti conceſſerunt. 
4 Leon. 14. Frice verſus Foſter. 5 
21. Ejectioue firmæ, upon a Leaſe by Richard 

Blackalley and Chriſtopher Blackalley, for three 
Years, of the entire Land: Upon Not guilty 
pleaded, the Caſe by the Evidence was diſcover'd 
to be ſuch: Chriſtopher and Richard Blackally, and 
one Waltham, Daughter to Richard, being Joint- 
tenants for Years, Waltham lets her Part to Chri- 
ſtopher. Afterwards Chriſtopher and Richard join 
in this Leaſe to the Plaintiff; and he declares up- 
on a Joint-Leaſe by both; and whether this De- 
claration was good, was the Queſtion? And Flem- 
ing Ch. Baron, (before whom it was tried by Ni. 
prius, in the County of Devon) over-ruled it, that 
the Declaration was well maintained by this 
Leaſe; but notwithſtanding, to ſatisfy the De- 
' fendant's Counſel, cauſed the Caſe to be drawn 
up by the Counſel on both Sides, and that it 
ſhould be moved to the Court of King's Bench, 
where the Caſe depended ; and if they doubted 
thereof, then the Record ſhould not be certified; 
and the Jury gave their Verdict according to his 
Opinion for the Plaintiff; and now this Matter 
was moved, and Popham and Fenner held, that 
this Leaſe well warrants the Declaration: For up- 
on the Matter, they both let the Entire; and 
upon this general Count it is good. But 7eJver- 
ton and Hilliams econtra, becauſe the Conut ſup- 
poſed that both let the Entire, as Joint-tenants ; 
for ſo it is intended by the general Count, which 
appears to be falſe: For they two let two Parts 
jointly ; and the one of them having a third Part, 

| as 
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as Tenant in Common, let that only, and fo the 
Declaration ought to have ſhewn the Truth, and 
the eſpecial Matter: And becauſe it is difficult, 
they uſed in ſuch Caſe to make a Leaſe, and the 
Leſſee to make a ſecond Leaſe, and the ſecond 
Leſſee to declare generally, and ſo all the Matter 
ſhall come in Evidence ; wherefore adjornatur. 
2 Croke 83. Furdain verſus Steere. 

22. Zjectione firme of a Joint-leaſe by two; 
upon Not guilty, a Special Verdict was found, 
that the two Leſſors were Tenants in Common; ; 
and whether he might declare of a Joint-leaſe or 
not was the Queſtion ? Fenner, Telverton and Tate 
field held, that the Declaration was ill ; for he 
ought to have declared upon ſeveral Leaſes of | 
their ſeveral Parts: But Williams conceived it to 
be well enough. 2 Cyo. 166. Mantle verſus Mol 
Ht 
* * Eje#ione firme, for fo many Acres of Mea- 

dow, and ſo many Acres of Paſture; upon Not 
guilty pleaded, the Jury find a Demiſe de Herba. 
gio 9 Pannagio of ſo many Acres. And the Que- 
ſtion was, whether this Evidence did or did not 
maintain the Iſſue for the Plaintiff? It was mo- 
ved that it did, becauſe an Ejectment lies de Her- 
bagio. Vide Rep. 227. and that this Evidence is 
for the Plaintiff. Cro. Eliz. 676. Spark's Caſe was 
cited; vis. That an Ejectiane firmæ was but in 
the Nature of a Treſpaſs, and Cro. Car. 362. So 
if a Leaſe be found made by a Guardian or Co- 
pyholder, ſuch a Leaſe will maintain the Decla- 
r_ though their Leaſes and Grants are void 
inſt the Lord and Infant; but the Court incli- 
— againſt the Plaintiff: Firf, becauſe by the ſame 
Reaſon that an Ejectment lies upon a Leaſe of 
HFerbage, by the ſame Reaſon the Plaintiff ought 


to declare — As in the Caſe 27 H. 8. 
S 3 where 
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where Paſture is granted for ten Oxen, the Pre- 
cipe muſt run accordingly ; and ſo here. Second- 
55 Herbage does not include all the Profits of the 
oil but only Part of it; as Co. 1 Inſt. fol. 4. b. Et 
adjornatur. Har. 330. Wheeler verſus Toulon. 
24. On Evidence to the Jury at a Trial at Bar 
in Ejettment, the Plaintiff's Title was a Leaſe 
for five thouſand Years, which Leaſe was ſealed 
and delivered in London; and the Counſel for the 
Defendant would have put the Plaintiff to prove 
an actual Entry by Virtue of that Leaſe for Lives, 
for it was agreed that the Rule tq confeſs Leaſe, 
Entry and Ouſter, did not extend to this Caſe ; 
but per Our, It ſhall be intended that he entred, 
until the contrary is proved. 2 Sid. 223. Lang- 
born verſus Merry. 
25. On an Ejectment for a Rectory, and Not 
guilty pleaded, the Plaintiff's Evidence proved 
the Defendant took the Tithes, but could not 
prove that he ever entred on the Glebe Lands; 
and therefore the Plaintiff was nonſuit, Cited by 
Finch to be adjudged in Lat. 62. Hems v. Stroud, 
1 Keb. 368. Berry v. Wheeler, &. C. 2 Sid. 91. 

26. In Ejectment, the Defendant ſhall not give 
in Evidence a former Mortgage or Conveyance 
made by himſelf; and therefore in ſuch Caſes it ig 
left for him that has the former Mortgage to get 
himſelf made Defendant before the Cauſe comes 
to Trial. — hs 193. n 

29. Entry and Claim made upon the Land with- 
in ſive Vears after the Death of the Baron of the 
Counteſs of Peterborough, to avoid a Fine, ſhe be- 
ing Iſſue in Tail, was proved by one Witneſs, and 
allowed at a 'Trial at Bar. B. R. Mich. 15 Car, 2. 
Lloyd verſus Pollard. T. per pais 193. | 


29. When ; 
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28. When he that ſued an Zlegit brings an E. 
jectment to try the Title, he muſt in Evidence 


ſhew the Elegit filed. L. per pais 191. Kool 


29. If one produce a Leaſe made upon an Out- 


lawry, in Evidence to a Jury to prove the Title, 
he muſt alſo produce the Outlawry it ſelf. T. per 
pais 166. | 


30. In Ejectione | firme upon Not guilty, upon | 


Evidence to the Jury at the Bar, the Caſe was 
ſuch, that Cotewell had a Leaſe for Years of the 
Prebend of Sutton-Regis in the County of Bucks, 
made in the Time of H. 8. and being expired, he 


now claimed under a Leaſe from a Nominal Pre- 
bendary thereof, founded in the Cathedral of Lin- 


coln: But the Plaintiff claimed by Letters Patent 
thereof from King James, made the th of King 


ames to Brent and his Heirs, who granted the 
ame to the Widow of Sir V. Rawligh and her 


Heirs, whoſe Daughter and Heir Sir Gervaſe El. 
waies married; and the Poſſeſſion was according 


to this Grant; whereupon the Queſtion was, If 
they ought to ſhew how it came to the Crown? 


Hale Ch. J. ſaid, that the Statute for Confirma- 
tion of Patents, Fac. takes Notice that Prebend 
did come to the King. And in Edward the Firſt's 


Time was a Deviſe, that all that claimed Terra 


Regis ſhould ſhew how it came to the Crown, 


which often vaniſhed away, Sc. In late Times, 
in a Trial at this Bar, Mr. Latch did nonſuit the 


Plaintiff upon a Claim of Monaſtery-Lands, al- 
though he proved the Houſe had it, becauſe he 


did not make out how it came to the Houſe ; but 
ſince that Time, the Court have intended it well 


come to the Houſe, the Poſſeſſion having went 
accordingly with it: And he ſaid, he was of 
Counſel in a Trial at Bar for an Impropriation, 
where it was inſiſted, that it was Preſentative tilt 

| S 4 Edward 


/ 


264 The Law of Evidence. 
Eumarũ the Fourth's Time, and could not be ap- 
opriated without the King's Licence; quod Cur? 
Fonceſſit ; and he could not produce the Licence 
et becauſe it was enjoyed ever ſince Edward the 
| Tourth's Time as appropriate, the Court did in- 
xend a Licence, and that the Patent was loſt be- 
fore the Enrolment, and accordingly the Verdict 
went; then the Defendant offered to read a Copy 
of a Leaſe out of the Ledger-Book of the Dean 
and Chapter of Lincoln; but it was diſallowed by 
the Court, for the Book it ſelf is but a Copy; 
and a Copy of a Copy is no Evidence. And in 
this Caſe, the Court did preſume the Grant to 
King James to be loſt; and thereupon Judgment 
was for the Plaintiff. T. per. pais 230. | 
31. In an Ejectment brought by the Leſſee of 
Pride, on a Trial at Bar, in the King's Bench, be- 
fore Holt Ch. J. and Giles Eyre, the Plaintiff en- 
titled himſelf to the Lands in Queſtion, as Heir 
to George, late Duke of Albemarle, by being Son 
to a Daughter of one Mont, elder Brother to the 
Duke, ſuppoſing the Duke died without Iſſue, 
the Defendant claimed under a Deed, and alſo 
under a Will of Chriftopher, Son to Duke George; 
to which the Plaintiff replied, that he was not 
Son to Duke George, but a Baſtard ; becauſe at 
the Time Duke George married the Mother' of 
the ſaid Chriſtopher, ſhe had a Husband then li- 
ying, and ſo the Marriage was void; and the Plain- 
tiff produced ſeveral Witneſſes, who endeavoured 
to prove this Fact. To this the Counſel for the 
Defendant rejoined, that they ought not to be 
admitted to give Evidence to baſtardize a Man 
that was dead, and after the Death of Father and 
Mother, who were married in the Year 1653, and 
cohabited together as Man and Wife continually 
to the Lime of their Death, which was ten "_ 
| after 
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after; and Duke Chriftopber was acknowledged 
as Son and Heir to Duke George unto the Ee 
of his Death, which was in 1668. and war alle 
_ and Heir in the Settlement and Will of Duke 

George, and enjoy d the Eſtate accordingly, and 
the Defendant under him by Settlement for above 
twenty Years, and Duke Chriſtopher allo ſat in 
Parliament as Son and Heir to Duke George, and 
in a Patent made by King Charles II. was ſo 
ſtiled, and in an Act of Parliament that paſſed 
to enable him to diſpoſe of Lands that were ſettled 
on him as ſuch, and therefore no Evidence ſhall - 
be given to baſtardize him here, eſpecially, fince 
this Court will not permit the Eccleſiaſtical 
Courts to proceed in the like Caſe. But both 
the Judges were of Opinion, that if the Facts 
were true, the Marriage was null and void, and 
the Jury may find the Facts; and this Evidence 

was admitted. 3 Lev. 410. Pride verſus Earl of 
Bath. Suzre. 

= Ejettione firme of a Leaſe of Lucy Lady 

iffin, the 1th of = nuary, 19 Fac. by Indenture, 
— the 6th of December, 19 Fac. babend d die 
datus Indenturæ præd; upon Not guilty pleaded, 
and Evidence to the Jury, the Leaſe was ſhewn 
bearing Date the 6th of December 19 Fac. and the 
Hebendum was d Tempore Confedtionis Indenturg. 
And becauſe 42 die datus excludes the Day, ſo 
as it is not the ſame Leaſe whereof the Plaintiff 
declares, it was held that the Plaintiff had miſta- 
ken in his Action, whereof the Plaintiff was non 
ſuited. 2 Cro. 647. Scavage verſus Parker. 

33. An Ejectione firme, and a Trial at Bar: The 
Plaintiff had declared of a Leaſe made to him by 
Baron and Feme, and that he being out of Poſ- 
ſeſſion, they had made a Letter of Attorney to 
enter and deliver that Leaſe, and that chey 2 

a a 
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and delivered it. And it was now ruled, that the 
Declaration is naught, becauſe it is not the Leaſe 
of the Wife, but of the Husband only; and that 
ſo it hath been adjudg'd in one Riche's Caſe. And 
that the Letter of Attorney of the Wife is void, 
becauſe it is only executory. And the Counſel 
for the Plaintiff confeſſed that it had been ad- 
judged 2 Noy 233 Phi mer v. Hocket, 
S. C. 3 Cro. 165. ſaid to be adjudged contra; but 
I believe it is a Miſtake. Three other Books agree 
with the Report in Noy. Telv. 1. Wilſon v. Riche, 
S. C. 1 Brown 134. 2 Cro. 617. Gardiner v. Norman, 

34. On an Ejectment it appear'd that the Leſ- 
ſor deliver'd the Deed to his Servant unſealed, and 
without any Date, but a Blank was left for it; and 
by Parol commanded him to go and ſeal it on 
the Land, and to inſert the Day that he entered 
and ſealed ir on, and the next Day that is the 
28th, the Servant went to the Land, and there 
ſealed the ſame, and inſerted the 28th Day into 
the Blank that was left, and the Leaſe was made 
for twenty-one Years from the Date thereof ; and 
the Plaintiff declared on a Leaſe made the 28th 
Day of Jan. and on Ejectment on the 29th ; and 
therefore Lovelace ſaid, that the Plaintiff ought to 
move an Entry after the Commencement of the 
Term, that is, on the 29th Day, or after; and it 
was ſaid, that if the Leaſe be ſuppoſed by the De- 
_ claration to be made the 28th Day, if it was not 

ſealed till the 29th, yet have they failed in their 
Proof, altho* the Deed ſays it was made the 28th. 
Dyer ſaid, if the Leaſe is ſealed on the Land af- 
ter the Commencement of the Term; for Exam- 
ple the 29. and the Ejectment is alledged to have 
been the 3oth ; it is well enough, altho* the Leſſee 
did not enter the 3oth, but the Day before. Dal. 


2 105. Covert verſus Leunarde. | 
35. If 
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35. If an Ejectment be brought of twenty 
Acres, on a Leaſe of twenty Acres, if the Defen- 
dant plead Non ejecit ; there, if he is found 
Guilty but in ren Acres, the Plaintiff ſhall reco- 
yer; but he ſhould not, if the Defendant had 
pleaded Non demiſit. Per Manwood, If the Seal 
of a Bond be torn off and refixed again, the 
Obligee may plead Non eſt factum generally, and 
ſhew the Special Matter in Evidence, or plead a 
Special Non eft factum; per Soutbcote and Wray. 
Dal. 105. Anonymus. Li * 

36. On an Ejectment, the Caſe was thus: A 
Man had ſeveral Cloſes, ſome Arable, ſome Pa- 
ſture, and ſome Meadow, and he that claimed 
them entered into all, and made a Leaſe; after 
which ſome of the Defendant's Servants came 
with his Carts into one Cloſe, nor was there any 
other Proof of an Ejectment; and on this Evi- 
dence, Crew, Ch. J. Doderidge and Jones, direct - 
ed the Jury to find an Ejectment of the Whole, 
though the Plaintiff neither proved an actual En- 
try into the other Cloſes, or any Command of 
the Defendant's, Lat. 8. Caly verſus Fiſher. 

37. It was ruled on a Trial at Bar, that if in a 
Declaration in Ejectment, the Leaſe is ſaid to be 
dated after the firſt Day of Michaelmas Term, 
and the Declaration is of the ſame Term which 
relates to the firſt Day ; it is Matter of Evidence, 
and what Day the Bill was filed may be proved. 
on the Trial; for if it were in Fact filed after the 
Day of the Leaſe, it is well enough. Sid. 432. 
Prodger's Caſe. WS 5 

38. Zjections firme, the Plaintiff declared of a 
Leaſe by J. S. The Defendant ſaid, that long 
Time before the Leaſe and Ejectment, that the 
Queen was ſeiſed of the Land, and let it to B. 
for Years, who let it unto the Defendant for two 

| | Res Years, 
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Years, upon whom F. & the Leſſor of the Plain- 
tiff entered and expulſed him, and let it to the 
Plaintiff; and upon this it was demurred, be- 
cauſe the Plea amounts to Nor guilty. Gaudy: 
The Plea is good ; but if it had been in the Caſe 
of a common Perſon, it had not been good, 
without ſaying he ouſted the Leſſee, and diſſeiſed 
the Leſſor; but here there can be no Diſſeiſin to 
the Queen; wherefore he faith enough, that he 
put out the Leſſee; for otherwiſe it is not good, 
10 Ed. 4. 6. for otherwiſe his Entry may be in- 
tended lawful, but when he ſaith he expulſed 
him, this intendeth an unlawful Entry, and con- 
feſſeth in him ſuch a Poſſeſſion, that he may 
make a good Leaſe againſt any but him that hath 
Right. Fenner agreed; and by this Entry he 
hath gained ſuch a Poſſeſſion, that the Leſſee of 
the Queen may bring an Ejectione firme, al- 
though the Queen be not put out of the Free- 
hold; which Popham agreed. 1 Cro. 331. Lee 
verſus Norris. 

39. In Ejectione firme, it was held upon Evi- 
dence by the Court, that if a Fine be levied, and 
an Indenture to lead the Uſe of it be ſealed and 
delivered afterwards; this is not ſufficient to lead 
the Uſe of the Fine, except it be averred and 
proved, that the Conuſor intended, before the 
Fine levied, to levy it to this Uſe: Quzre. 1 Cro. 
218. Fofter verſus Fountaine. 

40. In an Ejectment, Matter of Eſtoppel was 

iven in Evidence, and the Counſel of the Party 
ſaid it was adjudged, that the Jury was bound 
to take Notice of it under Pain of Attaint ; and 
Wray, Ch. J. ſaid, that the Judgment was againſt 
Law. Mo. 96. Pledall verſus Pledall. 

41. In an Ejectment of Lands in Kent, it was 
agreed, that if Land be alledged to be in Kent, it 


ſhall 
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ſhall be preſumed to be Gavelkind Land, if the 
contrary is not proved; but that the ff 
Cuſtoms incident to Gavelkind onght to be 
proved; as that the Husband ſhall be Tenant by 
the Curteſy, without having Iflue, Ec. 1 Sid. 
153. Brown verſus Brokes. BIS | 

42. A Woman, in an Ejectment brought againſt 
her, pleads a Cuſtom in the Manor, that the Wi- 
dow of every Copyholder in Fee-fimple, Fee-tail, 
or for Life, ſhould enjoy the Copyhold for Term 
of her Life, and the Cuſtom was traverſed; and 
on Evidence at NMiſi prius to maintain the Cu- 
ſtom, they proved ſhe claimed the Eſtate only 
during her Widowhood; and on this Evidence 
the Plaintiff demurred; and it was adjudged by 
the Court, that this Evidence did not maintain 
the Cuſtom pleaded; for the Evidence was of 
an Eſtate only during her Widowhood; and the 
Cuſtom pleaded was for the Eſtate during her 
Life; which is a greater Eſtate. Dy. 192. Pl. 23. 
Lynſey verſus Dixon. . 

43. Upon a Trial at Bar by an Eſex Jury, in 
an Action of Treſpaſs and Ejectment, upon 
Non culp. pleaded, the Matter ariſing upon the 
Iſſue, which was as touching the Cuſtom of a 
Copyhold Manor; whether the Copy holders up- 
on their Admittances have uſed to pay Fines un- 
certain, at the Will of the Lord, or Fines cer- 
tain (S.) the Value of two Years Rent, and no 
more ? To prove the Fines to be uncertain, the 
Plaintiff did ſhew forth divers Court-Rolls of Ad- 
mittances upon Surrender, and that the Fines ta- 
ken by the Lord were not certain, but ſometimes 
ſuch a Sum, and ſometimes another Sum, but 
always under the Value of two Years Rent, and 
none above this. Williams, Tuſtice, and the 
whole Court; (abſente Fleming, Ch. J.) To prove a 
2 Cuſtom 
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Cuſtom for Uncertainty of Fines, and not to be 
certain two Years Rent, there ought to be ſhew- 
ed Court-Rolls, and that in Cafes of Deſcents; 
and that upon ſuch Admittances they have uſed 


to pay for Fines above two Years Rent. But 


Rolls, To prove Uncertainty of Fines, (though in 
Caſes of Deſcents;) if the Fines be under the 
Value of two Years Rent, theſe are no Proof at 


all, for the Fines ought to be above two Years 


Rent; for it is a good Cuſtom to pay for Fines 
upon Admittances, the Value of two Years Rent, 
or under, and the Proofs ought to be in Caſes of 
Deſcent ; for in caſe of a Surrender, or a Pur- 
chaſe of a Copyhold, the Lord may take what 

Fine he will; but ſuch Fines are no Proof to 
prove the Taking of uncertain Fines by the Cu- 
ſtom, but the ſame ought to be in Caſes of De- 
ſcent: And as to the Caſe alledged to prove 
Fines uncertain, upon a Deſcent, where a Copy- 
holder. ſurrendred to the Uſe of a Widow for her 


Life, the Remainder to the Uſe of his Son in 
„Tail, and dies, the Son was admitted, and paid 
for his Fine above the Value of two Years Rent; 


in this Caſe, the Son is not in as by Deſcent, but 
by Purchaſe, and ſo was the Opinion of the 
whole Court; and ſo the Plaintiff perceiving the 
Opinion of the Court to be againſt him, became' 
nonſuit. 2 Bull. 32. Allen verſus Abraham. l 
44. Upon a Trial at Bar: A Deed of Bargain 


and Sale acknowledged by the Bargainee, and 


enrolled, by which a Term for Years was aſſign- 


aeed, was given in Evidence, without any Proof 
made of the Bargainor's Sealing and Delivery 
thereof; and after Debate it was allowed by 
+ Holt, Ch. J. Eyre, Juſt. and the whole Court; 


for the Acknowledgment of the Party in a Court 


of Record, or before a Maſter extraordinary on | 
2 | the 
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the Country (as this was) is good Evidence of its 
being ſealed and delivered; and ſuch an Acknow- 
ledgment eſtops a Man from pleading Nom eſt 
fattum. Alſo Enrolments of Deeds on the Sta- 
tute are admitted every Day in Evidence without 
Witneſſes of the Sealing and Delivery; and it is 
the Acknowledgment which gives it Credit, and 
not its Operation or Contents; and they alſo 
held, That a ſworn Copy of a Deed inrolled was 
good Evidence. Smartle verſus Williams, 1 Salk. 
281. | | Gre | 
45. In an Ejefione firmæ brought by the Leſ- 
fee of a Copyholder, it is ſufficient that the 
Count be general, without any Mention of the 
Licence; and if the Defendant plead Not guilty, 

then the Plaintiff ought to ſhew the Licence in 
Evidence: But if the Defendant plead Special, 
then the Plaintiff ought to plead the Licence cer- 
tainly in his Replication, and the Time and 
Place when it was made. 2 Bro. 40. Petty verſus 
Evans. 0; | 2 A 3H 5 
46. Pope brings a Replevin againſt Skinner, 
who avows the Taking as a Commoner, becauſe 
the Plaintiff's Beaſts were Damage-feaſant : In A. 
pril, 11 Fac. the Plaintiff in Bar ſays, that one 
Williams was ſeiſed of an Houſe and Land, c. 
whereto he had Common, and demiſed the ſame 
unto him the 3oth of March in the ſame eleven 
Years, to hold from the Feaſt of the Annuncia- 
tion next before, for a Year: The Avowant tra- 
verſeth the Leaſe modo & forma; whereupon Iſſue 
was taken, and the Jury ſaid, that Williams 
made a Leaſe to the Plaintiff on the 25th Day of 
March, for one Year from thence next enſuing: 
And though this be not the ſame Leaſe that the 
Plaintiff pleaded,” (for this begins on the Day, 
and the other begins not ſo ſoon) nor was to _ 
3 is 
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his Limitation but from the Day excluded, yet 
the Court gave Jud ment for the Plaintiff; For 
the Subſtance of Iſſue is, Whether the Plaintiff 
have ſuch a Leaſe or no from Williams? as by 
Force thereof he might Common at the Time, 
which appeared for him in this Caſe, and the 
Modo & forma in the reſt is not material; yet it 
muſt not altogether depart from the Form of this 
Iſſue, for had it been found that he had Right of 
Common by a Leaſe from another, or as an 
Owner, it would not have ſerved his Turn, for 
that had clear out of the Ifſue, both in Mat- 
ter and Form. Yet it was granted, that if he 
had declared in Ejectione firme thus, it would 
have been againſt him clearly, for there he de- 
mands and recovers the Term, and therefore 
muſt make his Title truly. Note; That in this 
Caſe, the Jury might have found directly againſt 
the Plaintiff non dimiſit modo & forma, and could 
not ſafely have found a General Verdict for the 
Plaintiff; ſo that the Judgment of Law upon the 
Verdict is in manner againſt the Verdict. Hob. 72. 
Pope verſus Skinner. 
47. Replevin. The Parties being at Iſſue upon 
a Preſcription, to have Common in certain Land 
called S$titch-Hall in Cmitat Warw. it was held 
by Anderſon, Walmſley, and Beamond (abſente 
Owen) who deliver'd their Opinion ſo to the Ju- 
ry ; That where one preſcribes to have Common 
appurtenant to his Houſe, and twenty Acres of 
Land, and it appears upon the Evidence, that he 
hath but eighteen Acres, or a lefler Parcel, yet 
he hath not failed of his Preſcription. But if he 
had twenty Acres, and ten Acres are Freehold, 
and the other Copyhold, he there fails of his Pre- 
ſcription; for he cannot make a Preſcription for 
both, So it is, if it appears upon the W 
that 
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that Part of the Land was Copyhold a hundred 
Years ſince, but now it is Freehold. 1 Cyo. 537: 
Gregory verſus Hill. 

48. In a Replevin, the Taking was ſuppoſed to 
be in a Place called Kelſtorniyng, and the Defen- 
dant ſays, that the ſaid Place contains 260 Acres 
of Paſture, which are and by Preſcription have 
been Parcel of the Manor of XeJfor# (and omits 
naming the County in which the Manor lay) 
which Manor is and was ſolum & liberum Tene- 
mentum of the Defendant, and avows the Taking 
of the Cattle Damage-feaſant ; the Plaintiff in 
Bar to the Avowry pleads, that the Place where 
is Parcel of the Manor of Kelſtorn in Kelſtorn a- 
foreſaid, and conveys a Title to himſelf, and 
traverſeth its being the Avowant's Freehold, and 
Iſſue was taken on the Traverſe; and at NH 
prius, the Plaintiff gave in Evidence, that there 
was no Manor of Kelſtorn, and coriſequently the 
200 Acres could not be Parcel of it; and by the 
Opinion of the whole Court, this fvidencs was 
adjudged repugnant to the Plaintiff's own Tra- 
verſe. Dy. 183. Pl. 58. Anonymus. 1 | 

49. In a Replevin, the Parties were it Iſſue 
upon the Property, and it was found fot the 
Plaintiff, and Damages entife were aſſeſſed ; and 
not for the Taking by it ſelf, and for the Value 
of the Cattle by themſelves, for the Judgment 
upon that is abſolute, and not conditional; and 
alſo, if the Plaintiff had the Cattle, the Defen- 
dant might have given the ſame in Eyidence to 
the Jury, and then they would have aſſeſſed Das 
mages accordingly, v/z. but for the Taking, 
Goab. 98. Anonymus. F 

50. The Plaintiff in a Writ of Waſte declared 
on a Leaſe made to the Defendant by 7. & which 
7. 8. had granted the 2 to him in = 
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and that the Defendant attorn'd ; it was doubted, 
whether if the Defendant pleaded Ne granta pas 
per le fait, or Riens paſſa per le fait, whether he 
might give in Evidence that he never attorn'd 
Tenant to the Plaintiff? And Shelly was of Opi- 
nion he could not, but that he ought to plead 
that he did not attorn; but Kneighty and Fitzher- 
bert were of Opinion, that the Defendant might. 
Dy. 31. Pl. 215. 

51. Waſte was aſſigned in Houſes, and the 

Defendant pleaded no Waſte, and gave in Evi- 
dence that the Houſes were ſufficiently repair'd 
before the Writ purchaſed : And per Cur, This 
Evidence is not good, but this ought to have 
been pleaded ſpecially, becauſe by the Evidence, 
the Defendant does acknowledge there was once 
a Waſte. Dy. 276. Pl. 151. Anonymus. 

52. Waſte was aſſigned in Boſcis, viz. in ſucci- 
dendo & vendendo 10 Quercus, and the Truth was, 
he had only lopp'd the Oaks; and it was agreed 
he may ſafely plead Nu} I/afte, and give this 
ſpecial Matter in Evidence, Dy. 92. Pl. 16. Ano- 
nymus. 3 
' $3. Waſte was aſſigned in fodiendo foſſam in quo- 
dam prato. The Defendant pleaded no Waſte; 
and it was found by Special Verdict, that the 
Defendant dug a Trench to carry off the Water, 
by which the Ground was better'd. It was in- 
ſiſted on by the Plaintiff's Counſel, that this 
ought to have been pleaded ſpecially, and could 
not be given in Evidence: But per Cur, it may. 
Dy. 361. Pl. 12. Altman verſus — | 

54. In an Action of Waſte, upon the Plea. 
Nul Waſt fait, he may give in Evidence any 
Thing that proveth it no Waſte, as by Tempeſt, 
by Lightning, by Enemies, and the like; but he 
cannot give in Evidence juſtifiable Waſte, as to 
| repair 
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repair the Houſe, of the like; if one doth Waſte; 
and before the Action brought, the Leſſee re 
paireth it? and after the Leſſor bringeth an Ac4 
tion of Waſte, and the Leſſee plead od non 2 
cit Vaſtum, he cannot give in Evidence the ſpes 
hl Matter. ' ©. Le. $99.4. TO IRS 

55. The Queſtion being, Whether the Manor 
of Sherfeild was by Cuſtom deſcendable to the 
eldeſt Daughter ? The Plaintiff for Evidence, to 
prove this Cuſtom, ſhewed, that it was Farcel of 
the Manor of Odibam, which is antietit Dethefn * 
In which Manor the Cuſtom is, 'That Lands are 
deſcendable to the eldeſt Daughter. But on the 
other Part was ſhewn, that it cannot be Parcel of 
the Manor of Odiham, becauſe it appears by di- 
vers Records that this Manor of Sher/eild was held 
of the King by Grand Sergeanty : And although 
it was agreed on both Parts, that there is ſuch a 
Cuſtom within the Manor and Vill of Odibam; 
yet foraſmuch as it holds by ſuch Service, and 
every Tenure of that Manor is of it ſelf, it can- 
not be Parcel of the Manor of Odibam. But to 
that was anſwer'd, That this Tenure in Grand 
Sergeanty was erected by King Edward II. and 
now was an antient Tenute; and if here wers 
ſuch an antient Cuſtom, it cannot be deſtroyed 
nor altered by Alteration of the Tenure; which 
was agreed by all the Juſtices.  Whereupori, be- 
cauſe divers Precedents were ſhewn, that Lands 
of the Freeholders uſed to deſcend there to ths 
eldeſt Daughter, and Lands in Sherfeild uſed to 
be recovered by a Writ of Right Cloſe, in the 
Court there; it was left to the Juty to inquires 
whether there was any ſuch Cuſtom ? And be- 
cauſe the Jurors lying all Night could not agree; 
a Juror by Conſent was drawn. 3 Cro. 484. 
Moulin verſus Sir George Dal/or. | 

T 34 46, 17 


* 


276 The Law of Evidence. 


6. If a Man have two Manors of D. and ſevy 

a Fine cf the Manor of D. Circumſtances may be 
given in Evidence, to prove which Manor he in- 
tended. 2 Rol. Abr. 676. Pl. 12. 

$7. In Evidence to a Jury it was held, That 
Proclamations, whereby the Lord claimed For- 
feiture, ought to be proved viva voce, and not 
only by the Court-Rolls. 1 Keb. 289. Pateſon 
againſt Danges. | | 

58. In Evidence to a Jury, it was held by the 
Court, That a voluntary Conveyanee executed is 
not fraudulent, becauſe voluntary ; but it is great 
Evidence of Fraud againſt an After-Conveyance 
made bona fide, becauſe the Statute avoids ſuch 
Deeds as are bona fide, and on Conſideration, if 
made ea intentioue to defraud Purchaſers: And 
therefore this Fraud muſt be found by the Jury. 
1 Leb. 486. Garth verſus Mois. 
$9. Nota; In the Caſe of Fay and Rider, as 
it was told me, Nyndbam ſaid, That Contract 
by Truſtee to take a new Leaſe, is preſent Sur- 
render of the old Leaſe of Ceſtuy que Truſt, being 
by his Aſſent; which Fofter and TZwi/den doubted; 
but all agreed ſuch Contract to be good Evidence 
to a Jury of a Surrender; and it was fo found 
by Verdict. 1 Keb. 285. Anonymus. 


CHAP. 


* 


CHAP. XI. 


Of Evidence in Pleas of the Crown. Bee 
before Chap. 1, 2. | 


of dre againſt the Honour of a Peer'of 
the Realm, who gives Evidence for the 
King, thereby to render him incredible, as to 
make him an Atheiſt, Sc. not admitted. Hamb. 
Try. 37, 38. 

2. Printed Trials not allowed to be cited for 
Evidence. Jeſ. Try. 45. Langborn's Try. 17, 50. 

3. Hearſay, or a Report of what another Man 
ſaid, is no Evidence againſt a Priſoner. Lang. 
Try. 24. Lord Rufſ. Try. 48. Jide ante. | 

4. A Copy of a Record in the Lord's Houſe 
would not be admitted.to be given in Evidenee at 
Langhorii's Ttial, (p. 44.) nor was he allowed to 
prove by Witneſſes what Oats had affirmed in Re- 
{ation to him at another Frial. Lang. Try. 45, 49. 

5. The Journal of the Houſe of Commons is 
no Evidence, becauſe they have no Power to give 
an Oath ; but the Proceedings of the Houſe of 
Peers are Evidence, becauſe that is a Court o 
Record. By Jefferies Ch. J. Oats, 1 Try. 55. 

6. If a Witness be ſworn to a particular Thing, 
and ſpeak to another Matter which he was not 
ſworn to give an Account of, this can never be 
Evidence. By Jeff. Ch. Juſt. Oats, 1 Try. 16. 

7, Hearſay is admitted for Evſdence where it is 
to eſtabliſh another Witneſs's Teſtimony; as 
where a ſecond ſwears that he heard the firſt 
Witneſs declare the ſame Thing formerly. Oats, 


1. Try. 10. 
& Ty 8. Where 
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8. Where two Facts are alledged againſt the 
ſame Man, and it be queſtioned whether it be the 
ſame Man, it is ſufficient that it is reported; and 
this is good Evidence, unleſs ſome one elſe of the 
ſame Name be produced. Oats, 2 Try. 15. 
9. By Fefferies, Ch. J. Though in ſtrictneſs we 
don't uſe to admit of what others have ſworn at 
another Trial, unleſs the Party be dead that 
ſwore it; yet the Priſoner is ſometimes indulged 
ſo far as to be admitted to proye it. Oats, 
2 Try. 40. > 
10. Evidence may be given in Treaſon, to 
ſhew the Temper of the Priſoner's Spirit, and 
how his Inclination hath been all along; though 
that be not the Thing for which he is dire&ly 
called in Queſtion. Ronſe's Try. 69, 70. 

11. Hearſay from others is not to be applied 
immediately to the Priſoner ; however thoſe 
Matters that- are remote at firſt, may ſerve to 
prave there was a general Conſpiracy to deſtroy 
the King and Government; and ſo was the con- 
ſtant Rule and Method about the Popiſh Plot, 
firſt to produce Evidence of the Plot in general. 
By Ch. J. Sidn. Try. 56. „ 

12. A Witneſs ſhall not give Evidence of what 
he has heard another ſay, (For Hearſay Evidence 
is not to be admitted, except as Nꝰ q. ſupra.) See 
State Try. 1 Vol. 689, 177. 4 Vol. 26, 38. 3 Vol. 
129, 159, 162. Let ſee Vol. 1. 216 and 306. The 
Acts and Speeches of others admitted as Evi- 
dence againſt a Priſoner. (Sed quære Legem?) 

„ 13. No Witneſs ſhall be admitted to prove 
what another had formerly ſaid in Evidence, 
though that Party be now diſabled to come into 
Court himſelf. . Hamb. Try. 31, 
14. The Opinion of a Third Party againſt the 
King's Witneſs, on Behalf of the Priſoner at Lo 
TT TEENS: $3 HEE HE 444 | ar, 
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Bar, not admitted as Evidence; as to prove that 
the Lord E. had no good Opinion of the Lord H. 
who gave Evidence againſt Mr. H. makes nothing 
for Mr. H. Hamb. Try. 36. | 

1 5. It is not regular to produce any Evidence, 
without firſt opening it. Rookwood's Try. 63. 

16. By the late Act for regulating Trials in 
Caſes of Treaſon, / V. 3. c. 3. no Bvidence is 
to be admitted of any Overt-Act, that is not ex- 

preſly laid in the Indictment; but it does not ex- 
clude Evidence in order to prove an Overt-Act 
laid, tho' ſuch Evidence be not laid. Rookwood's 
Try. 714. vide ante. 

17. The Priſoner and his Counſel have been 
heard in the midſt of fumming up the Evidence 

by the Court, to rectify a Miſtake. Rookwood's 
Try. 71. 

18, No Obſervations -ought-to be made upon 

the Priſoner's Evidence, till he hath concluded to 
give all his Evidence, admitted for good Practice 
in Lord Mobur's Try. 33, 36. | g 
19. To prove a Hand-writing by Similitude, 
and by cbole who have known the Hand, though 
the Party was not ſeen to write it, was allowed 
ſufficient Proof of a treaſonable Writing in Sid- 
ney's Caſe; for this is ſaid to be as much Proof as 
the Thing is capable of, eſpecially where the 
Writing is found in his Poſſeſſion. Sidu. Try. 52. 
Yet Sidney ſaid, it had been declared in the Lady 
Carr's Caſe to be no lawful Evidence in Criminal 
Cauſes. Sdn. Try. 32. | 

20. Charnock was indicted, for that he on the 
Toth of Feb. 9 IF. z. and at divers other Days 

and Times, as well before as afterwards, in the 
Pariſh of St. C. D. did traiterouſly conſpire to kill 
the King. And by Holt, Ch. J. Evidence may 
be given of a treaſonable Conſpiracy, Sc. at any 
3 1 4 Time 


v8 The Law of Evidence. 5 
Time before or after the Time laid in the Indict- 
ment; iſt, Becauſe tis only Circumſtance and 
of Form; ſome Day muſt be alledged; but ir is 
not material (what Day). adly, Here the In- 
ictment lays it to be at divers Days and Times 
fore and after, which comprehends as well 
what was done the Jaſt Year as this. And as E- 
 vidence may be of Matter before the Time laid, 
ſo it may be of Matters done after that Time, 
provided it be not after the Time the Indictment 
was found: Neither is the Indictment tied up to 
the Place, for it may be laid of any Place, pra- 
vided it be not out of the County: And ſo it is 
of all criminal Caſes. Charnacks Caſe, 1 Salk. 
288. See Charnock's Trial, fol. 19, Sc. 
21. Indictment, That the Defendant, with 
others, at the Pariſh of St. Giles in the Fields, 
riotouſly aſſembled, and a certain Chamber of 
one Sarab S. in the Dwelling-houſe of one David 
James, did break and enter, and thirty Yards of 
woollen Stuff, £5c. did take and carry away; and 
on Evidence it appeared 'to be the Houſe of Da- 
vid Fame ſon, and not James: And Parker, Ch. J. 
held, that this did not maintain the Indictment, 
as in 2 Ro. 67. Treſpaſs for breaking his Cloſe 
n Galvering, in quodam loco vocat. Calverfield, a- 
butting South on a Mill in the Tenure of F. S. 
The Plaintiff muſt prove the whole Abutment, 
- "even its being in the Tenure of F. S. ( if not 
over nice 2): He alſo cited the Caſe of the Queen 
and Sudbury, on an Indictment for Aſſault and 
Battery laid as a Riot; Two were acquitted and 
Two found guilty, and all were acquitted ; for 
the Crime was the Riot, and the whole Charge 
alledged under that Specification and Deſcrip- 
tion ( if this be to the Point). So in the Caſe 
of the Play-houſe; Indictment for acting a Play 
BETH ee 1. 47 2b | 52 an 
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and ſpeaking obſcene Words, in ſuch a Pariſh, 
in a Play-houſe in Lincolns-Inn Fields: If there 
be no Play-houſe in Lincolus-Inn Fields, the De- 
fendant muſt be acquitted ; for tho* Words are 
not (properly) local, yet theſe are made ſo; as one 
may make a Treſpaſs local that is not ſo. If the 
Speaking had been alledged in Lincolns-Inn Fields, 
then it had been laid as a Venue; but here it is 
otherwiſe, for here it is alledged as a Deſcription 
where the Play-houſe ſtood. - And in the Princi- 
pal Caſe, part is local and part is not local; the 
Cubiculum (Chamber) is local, the taking and car- 
rying away is not local. But then all is put to- 
gether as one entire Fact under one Deſcription, 
and you cannot divide them. (Quere The Force 
or Fraud of this Way of Reaſoning * For the Prin- 
cipal Point ought to govern its Adjuncts, and the 
Principal here being the Breaking of the Cham- 
ber of S. S. whether it were in the Houſe of 
James or Fameſon, ſeems not material.) The 
Queen verſus Carnage, 1 Salk. 385. 

22. Indictment was for a Cheat done to J. &. 
by Impoſing upon him a Quantity of Beer mixed 
with Vinegar, and the Grounds of Coffee, for 
Port Wine ; one of the Defendants pretending to 
be a Broker, and the other a Portugueze Mer- 
chant, for the better carrying on of the Cheat. 
And by Holt Ch. J. The Party ſo impoſed on 
was himſelf admitted a Witneſs to prove the Fact 
upon the Trial. For in ſuch private Tranſactions 
no Body elſe can be a Witneſs of the Circum- 
ſtances of the Fact but he that ſuffers. The 
L againſt Mackartney, and others, 1 Salk. 
286. 1 

23. And yet Holt, Ch. Juſt. ſeemed to be of a 
different Opinion in the Caſe of the King and 
Whiting, 1 Salk. 283, Where an py 
es ing 
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being againſt the Defendant for a Cheat ; and'on 
the Trial the Fact appearing to be, that he had 
a Promiſe of a Note for 5 J. from his Mother-in- 
Law, and that by ſome * or Trick he had 

her Hand to a Note 100 l. Here the 
Chief Juſtice held, That the Mother could not 
be a Witneſs, ſhe being concerned in the Conſe- 
uence of the Suit; and if her Evidence were ad- 
mitted, it might be a Means to diſcharge her of 
the 1007. For tho' the Verdict on this Informa- 
tion cannot be given in Evidence in an Action on 
the Note for the 100 J. yet we are ſure to hear 
of it to influence the Jury : And he ſaid he could 
not diſtinguiſh this from the Caſes of Perjury or 
Forgery, where the Party whoſe Intereſt is de- 
feated or prejudiced by the Deed, c. is no Evi- 
. dence to prove the Perjury or Forgery. But not- 
withſtanding this Opinion of Holt, to me it 
ſeems, that the Caſe here rather reſembles that 
of Fraud precedent, where Holt ſeems to be of a 
different Opinion. And vote; in Caſes of Uſury, 
if the Money is repaid, or of Extortion, Sc. the 
Party injured is always allow'd to be a Witneſs. & 
See 1 Salk. 289. Anonymus. Where the Son gook - 
the Father's Money, and gave it to, or ſpent it 
on A. and the Son was admitted a Witneſs to 

e it; in Trover. 
24. In an Action on the Caſe for a Deceit; 
the Plaintiff ſet forth, That he bought of the 
Defendant ſeveral Parcels of Silkgffor Baladine 
Silk, and that the Defendant ſold tt to him for 
Baladine Silk; whereas it was another Kind of 
Silk; and on the Trial, on Not guilty, it appeared 
there was no actual Deceit in the Defendant, 
who was the Merchant, but that it was in the 
Factor beyond Sea. And *rwas doubted if this 


Deceit of the Factor ſhould charge the ——— 
| n 
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And Holt Ch. Juſt, held, That the Merchant was 
anfwerable, tho not Criminaliter, yet Civiliter; 
for ſeeing ſome Body muſt be a Loſer by this 
Deceit, it is more Reaſon that he, who imploys 
and puts a Truſt and Confidence in the Deceiver, 
ſhould be the Loſer, than a Stranger, And the 
Plaintiff had his Verdict. Hern verſus Nichols, 
1 Salk. 289. i | 
25. See the Caſe of Midleton verſus Fowler 6 
a, 1 Salk. 282. where it was held by Holt, Ch. 
Juſt. at Niſi privs, That the Maſter of a Stage- 
Coach was not chargeable for Goods loſt by the 
Driver, unleſs the Maſter takes a Price for the 
Carriage of Goods as well as for Perſons; and 
tho' the Money be given to the Driver, yet that 
is as a Gratuity, and cannot bring the Maſter 
within the Cuſtom ; for no Maſter is chargeable 
with the Acts of his Servant, but when he acts 
in Execution of the Authority given by the Ma- 
ſter. ( Quære de hoc?) And then the Act of the 
Servant is the Act of the Maſter. 
26, If a Man ſtand charged with the ſame 
Crime with the Priſoner, though he be not con- 
victed, his Evidence on the Behalf of the Priſoner 


. = 
* 


is of little Weight. 5 Jeſ. Try. 73. US 
27. Lord Ch. J. Fefferies would not admit'a 
Witneſs to ſwear that he was forſworn at a former 
Trial; for he that has once forſworn himſelf, 
ought not to be a Witneſs after that in any Caſe 
e Try. 68. 155 180 
28. Lang horn deſired that he might examine 
ſome of his Witneſſes after the King's Counſel 
had done; but he was then told, he might then 
ſay what he would for his Defence, but not exa- 
mine any new Witneſſes. Langhorn's Try. 4. 

29. Witneſſes may be examin'd to give an Ac- 
count of the general Tenour of the 3 | 
| o 
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of a Witneſs againſt a Priſoner, but not of parti- 
cular Crimes. Rookwood's Ty, 64, 65. | 
30. By North, Ch. J. The Priſoner muſt have 
Liberty to ask Queſtions while the Evidence is 
giving, becauſe there is ſome Queſtions that elſe 
might be forgotten, and the Opportunity will be 
loſt ; but when he hath asked thoſe Queſtions, he 
is to make his own Obſervations upon them in 
private to himſelf, and afterwards it will be Time 
for him to argue upon it when the King's Coun- 
ſel have done their Evidence; before, it will do 
him littie Service, and cannot be permitted. Hake- 
man's Try. 19. ä 
31. Joſeph Clark was indicted in London for 
High Treaſon for Coining of Money; and up- 
on the Evidence it was proved againſt him in 
London, as it ought to be, the Indictment being 
there: But a great deal of more Evidence was 
iven againſt him of committing the ſame Crime 
in Middleſex and Efſex ; which was agreed to be 
good Evidence. Kel. 33. | 
$2. Firſt, In Caſes of Felony, by Stat. 1 & 2 
Ph..& Mar. c. 13. and 2 & 3 Ph. & Mar. c. 10. 
the Juſtice hath Power to examine the Offender 
and Informer. 24ly, The Examination of the 
Offender not upon Oath, but ſubſcribed by him. 
zaly, Examination of others muſt be upon Oath. 
4thly, This muſt be certified by the Juſtices, 1. If 
it be but a ſmall Felony, to the Seſſions; 2. If 
it be a great Felony, Sc. to the next Gaol-De- 
livery. | 5thiy, Theſe Examinations, if the Party 
be dead or abſent, may be given in Evidence ; 
but Prudence to have the Juſtice or his Clerk 
ſworn to the Truth of the Examination. 6:hJy, But 
Examinations, taken upon a Cauſe of Divorce for 
a forcible Marriage, not allowed to be read upon 
iv art | 7 LETS $355 26: OR 
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an Indictment upon 3 H. ». for the ſame Mar- 
Fiage. H. P. C. 263. W 10 
33. The Exammation of an alem of Thir- 
teen, nay, of Nine, has been allowed: i in fome 
Caſes. 2. C $64" ic 
34. In an Information for a Libel 10 the 
Government, Not guilty being pleaded upon 
the Trial, the Attorney General offered in Evi- 
dence Depoſitions taken before a Juſtice relating 
to the Fact, the Deponent being ſince dead; 
and per Cur, upon Advice with the Juſtices of 
B. In Caſes of Felony, ſuch Depoſitions be- 
fore a Juſtice, if the Party die, may be uſed, by 
the Stat. 1 E 2 Ph. & Mar. c. 13, But this cannot 
be extended farther than the particular Caſe of 
Felony, and therefore not to this Caſe. The 
King againſt Paiue, 1 Salk. 281. vide pag. 98. 

33. If che Indictment differ in ſpecie — 
it maintains it not: As Indictment of Poiſoning, 
Evidence of Stabbing maintains it not: But if the 
Indictment be of poiſoning with one Kind of Poi- 
ſon, and the Evidence of another ; or of killing 
with a Dagger, and the Evidence is of killing 
with a Staff; yet it maintains the Indictment, for 
it agrees in Subſtance and Kind. H. P. C. Jbid. 
36. The like of Acceſſories before, though che 
Poiſon or Weapon different. Indictment, that A. 

ave the mortal Blow, and B. C. and D. were 
Preſentes & Abettantes, yet it maintains the In- 
dictment. H. P. C. Ibid. 

37. Indictment of A. as acceſſory to „ B. and 0 
Evidence proves him acceſſory only to B. main- 
tains the Indictment. H. P. C. Ibid. | 

38. Indictment of Murder ex malitia prrcegitate, 
Evidence of Malice in Law ; as killing an Officer, 
or without Provocation, yet maintains the In- 
n H. P. C Lid. 


39. In- 
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39. Indictment upon the Statute of Stabbing; 
21 Fas. Evidence that the Dead ſtruck firſt, yet 
Evid to maintain the Indictment for Man- 
flaugRtter generally. H. 23 Car. Horwood's Caſe. 
H. P. C. 266. | 

40. Two indicted as Principals; Evidence 
proves one Acceſſary before, he ſhall be diſ- 
charged of that Indictment. H. P. C. 266. 

41. A Mother endeavouring to conceal the 
Death of her Baſtard-Child, ſhall ſuffer Death as 
in caſe of Murder; unleſs ſhe prove by one Wit« 
neſs, that the Child was born dead. H. P. C. 266. 

42. One Burgeſs being outlawed upon an In- 
dictment of Manſlaughter in the County of Mid- 
dleſex, bronght a Writ of Error to reverſe the 
Outlawry ; and affigned for Error, that he was 
over the Seas at the Time of the Outlawry, viz. 
at Utrecht in partibus tranſmariniss Hereupon 
Counſel being appointed for the Priſoner to plead, 
and the Error aſſigned, the King's Attorney takes 
Iſſue, that he was here in Middleſex at the Time 
of the Outlawry, and traverſeth his Being at 
Utrecht, prout: Whereupon Iſſue being joined, 
and a Jury of Middleſex at the Bar, the firſt Day 
of this Term, Calthorp being aſſigned of Counſel 
for the Priſoner, for Aſſignment of Error, offer'd 
in Evidence a Certificate under the Seal of the 
ſaid Town. Jones, Juſtice, moved it as doubtful, 
whether he might have Counſel upon his Trial? 
But all the other Juſtices held clearly, that he 
ſhall have it when the Trial is not on the Act laid 
in the Indictment, but upon collateral Matter, 
(namely, of his being beyond Seas.) And all the 
Juſtices held, that it is not material in what Place 
beyond Sea he was, ſo as he was over the Seas; and 
that the Certificate under the Seal of the Town 


where he was reſident, without Oath of the 
I | Truth 
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Truth thereof, and one ſworn for the Expoſition - 
of it in Angliſb, is not allowable; but a Witneſs 
being ſworn, ſaid certainly that he was there in 
Service at the Time of the Outlawry, and before: 
Whereupon the Jury gave their Verdict accord 
ly; and then he was inſtantly arraigned upon che 
px" ooh and pleaded. 3 Cro. 365. Burgeſs's 
Cale. 33270 

43. Indictment was for Battery upon Doctor 
R. and the Evidence was, That the Defendant 
did ſpit in his Face. Per Holt, Ch. J. It is a Bat 
tery. And per ipſum, Though one cannot juſtify 
a Battery by ſon Aſſault Demeſne, by pleading it 
to an Indictment, yet he may give it in Evidence 
upon Not guilty, and he may be thereupon ac- 
quitted. 6 Mod. 17a. Dom” Reg verſus Cote ſworth. 

44 Bockman was Indicted for ſtriking one 
Harifcone in Weſtminfter-Hall, whilſt the Courts 
were ſitting. On the Trial the Defendant offer d 
to prove, that H. one of the Evidences for the 
Crown, had offer'd to compound with them to take 
a Sum of Money ; but the Court would not per- 
mit ſuch Evidence to be given to leſſen the Cre- 
dit of the Witneſs ; for they ſaid that it ſhall be 
intended as a Compoſition for the Battery, and 
not for the Indictment, which was not in the 
Party's Power to compound, 2 Sid. 211. Rex 
verſus Bocknam. | 

45. Bigland excepted to an Indictment of Cot= 
tager, in regard he had a Licence of the Lord, 
and a Continuance by the Seffions ; but per Cur, 
They would not quaſh it for this Cauſe, but or- 
dered him to plead and give this Matter in Evi- 
dence. 2 Keb. 503, The King verſus Hutchins. 
46. On an Indictment for not coming to 
Church, the Jury would not find the Bill, un- 
leſs it were proved that the Party was at no o- 
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ther Church. But per Curiam, This was an Of. 
fence, and ſuch Negatives are needleſs; nor, by 
Wyndbam, is it neceſſary to ſwear the Party was 
not at his Pariſh Church, but that on diligent 
Search he could not ſee him there, and that is 
ſufficient to put the Affirmative to be proved 
by the Party indicted; which the Court alſo a- 
greed. 1 Keb. 740. King verſus City of Norwich 
and Dioc. 5 

47. In an Information exhibited by the Attor- 
ney General for the King; after Evidence is gi- 
ven, if the Jury are agreed on their Verdict, and 
the Attorney declares he will proceed no further, 
but deſires, as he may, that a Juror may be dran, 
and it is accordingly done, and ſo no Verdict is 
given, on anew Informaion brought by the Attor- 
ney for the King: None of the firſt Jury ſhall 
be admitted on the new Trial, to give Evidence 
that une 4 were _—_ to have found a Verdict for 
the Defendant, becauſe by the ſame Reaſon that 
it ought not to be publiſh'd againſt the King in 
the firſt Information, it ought not in the Second; 
for if it ſhould, the King would have no Benefit 
by his withdrawing a Juror, by his Prerogative, in 
the firſt Information, P. 16 Car. B. R. Roberts and 
Sir Simon Harcourt; and it was ſaid to be the Prac- 
tice, by Judge Jones, and Banks Attorney Gene- 
ral; otherwiſe, where a Title between private 
Perſons is in Queſtion, which does not concern 
the mg 2 Rol. Abr. 659, 10. & 680, 11. 

48. If an Information or Action is brought on 
a Penal Statute, and there is another Statute 
which exempts the Party from the Penalty ; if 
he plead the General Iſſue, he cannot give the 
laſt Statute in Evidence, altho' it be in the Na- 
ture of a Proviſo; for it not being in the ſame 
A& which gives the Penalty, it ought to be 

+9 der+ | pleaded. 
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pleaded. Mich. 15 Car. B. R. per Fones. & RoI 
Abr. 683. Pl. 13. e 
48. In an Information on the Statute 3 EA. 6. 
for Ingroſſing; if the Defendant plead the Ge 
neral Iſſue, he cannot give in Evidence a Licence 
according to the Proviſo in the Statute P. 12 Fac. 
B. Pye verſus Boyer. And this was ſaid to be the 
conſtant Courfe of the Exchequer. 2 Rol. Abr. 
683. Pl. 11. | 
49. An Information was exhibited againſt one 
for Petjury ; ſetting forth, that the Bill in Chan= 
cery was exhibited by one 4: B. and the Procted- 
ings thereupon ; and the Perjury was aſſigned in 
a Depoſition made by the Defendant the 3oth'of 
July 1683, and taken in that Cauſe before Com- 
miſſioners in the Country. It was tried at the 
Bar, and the 8 was, Whether the Return 
of the Commiſhoners, that the Defendant made 
Oath before them, ſhall be a ſufficient Evidence 
to convict him of Perjury, without their being 
preſent in Court, to prove him the very ſame 
Perſon? Serj. Pemberton adinitted an Information 
will lie in this Caſe againft him, but the Commiſ- 
ſioners muſt be here, or fome other Perſon, to 
prove that he was the Perſon that made the Oath 
before them: The Commiſſioners do ſign Depoſi 
tions, and they ought to produce them fo ſigned” 
to the Court, and prove it; for Depoſitions are 
often ſuppreſſed by Order of the Court. If 4 
true Copy of an Affidavit made before the Ch. J. 
of this Court, be produced at a Trial, it is not 
ſufficient to convict a Man of Perjury. This is 
not like the Caſe of Perjury aſhgned in an An- 
ſwer in Chancery taken in the Country, for that 
is under the Party's Hand; but here is nothing 
under the Defendant's Hand, and therefore the 
Commiſhoners ought to , - in the Court to prove 
T5 him 
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him to be the Man. The Court were equally di- 
vided :. The Ch. J. and H/ythens Juſtice, —_ of 
Opinion, that it was not Evidence to convict tbe 
Defendant of Perjury; it might have been other- 
wiſe upon the Return of a Maſter in Chancery, 
for he is upon his Oath, and is therefore preſu- 
med to make a good Return: But Commiſſioners 
are not upon Oath, they pen the Depoſitions 
according to the beſt of their Skill, and a Man 
may call himſelf by another Name before them, 
without any Offence. The Commiſſioners cannot 
be miſtaken in the Oath, though they may not 
know the Perſon ; for this Court may be ſo miſta- 
ken in thoſe who make Affidavits here, but not in 
the Oath; if the Commiſſioners, or Clerk to the 
Commiſſioners, had been here, they would have 
been good Evidence. If an Afﬀidavit be made be- 
fore a Juſtice of Peace, of a Robbery, as enjoin- 
ed by the Statute, if you will convict the Perſon 
of Per jury, you muſt prove the Swearing of the 
Affidavit. The Attorney General perceiving the 
Opinion of the Court, rather than the Plaintiff 
fhould be nonſuit, becauſe no Evidence could be gi- 
ven, offer'd to enter a Nolle proſequi, which the Court 
faid could not be done, becauſe the Jury were 
fworn ; but he inſiſted upon it, and ſaid he would; 
cauſe it to be entered. 3 Mod. 116. Auamymus. 
« $0. Information for Perjury, in an Affidavit in, 
B. made before the Commiſſioners in the Coun- 
try, in a certain Cauſe depending there, was tried 
before Eyre, and convicted; and ſeveral Excepti- 
ons ariſing upon the Evidence, he ſtopped the 
Poſtea, till the Opinion of the Court was had 
upon Motion. 'The Proof of a Cauſe dependin 
was a By Capias, and Warrant thereon, and Af- 
fidavit filed and allowed. I urged another Excep- 
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fore whom the Affidavit was ſworn) was a Com- 
miſſioner, and held that it need not, unleſs you 
diſprove it on the other Side: That che Proof 
was only by Copy of an Affidavit, and no Proof 
that it was the Defendant's. I urged that this is 
a dangerous Practice; any Man might be repre- 
ſented z a falſe Oath may be fworn by another 
Man in my Name: And per Cur, the Affidavit 
being of the Defendant in the Cauſe and uſed by 
him, upon Motion in Court, it is enough, other- 

wiſe if not ſo; but a Copy of an Affidavit only 
produced againſt àa Man, without Proof that he 
made it, nfed it; or was concerned in the Cauſe, 
that would be rpm? oy ment pro Rege: 
Show. 397. Dominus Rex verius ame. 
51. An Information was againſt the Defen- 
dant for making a falfe Return to a Mandamusg 
commanding him to proceed to the Election of a 
Town-Clerk for the Corporation, in the Room 
of one Baſbell. To which he returned, That be- 
fore the Arrival of the Wfit, J. & had been du- 
ly choſe and ſworn into the faid Office; and it 
appeared on Evidence, that the Right of Electi- 
on was in thirty Common- council- men; that the 
Mayor at fuch a Time, before the Arrival of the 
Writ, had ſummoned them to meet ifi order to 
the Election; and that twetty-eight met, aud 
three Candidates were ſet up; that two of the 
Twenty-eight voted for one, b thirteen voted 
for another, and the Mayor and Twelve voted 
for the Thitd, that the —_— pretending to have 
a caſting Voice, declared his Man duly elected, 
and at another Court ſwore him in. And the 
following Points were in this Caſe ruled by Halt 
Ch. J. at N., privs. 1. That there needs no 
more Evidence to prove this Return to be the 
Mayor's, but the Copy - the Writ and the Re- 
9 2 turn 
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turn thereof in the Crown-Office. 2. That tho” 
upon Conſultation the Majority be againſt him, 
and make a Return in his Name, yet it ſhall be 
taken to be his, if he does not come and diſavow 
it. 3. That it is not neeeſſary to prove a Deli- 

of the Writ to the Mayor, no more than to 
a Sheriff in a falſe Return againſt him. 4. That 
notwithſtanding the Writ is to be delivered tothe 
Mayor as the moſt viſible Part of the Corporati- 
on. 5. That this Action for a falſe Return may 
be brought againſt the whole Corporation, or a- 
gainſt any Particular Member of it. 6. That the 
Mayor, or other Head Officer of common Right 
has no caſting Voice; but ſuch a Thing may be 
dy particular Conſtitution, as by Preſcription or 

Charter. 7. If there be an Equality of Votes, 
and therefore they cannot chuſe, upon Mandamus 
they muſt agree, or elſe they ſhall be all brought 
up as in Contempt, and laid by the Heels till they 
do agree; for after a Jury is ſworn, they ſhall be 
impounded till they all agree; but here it ſuffices 
that a Majority do agree: And the Mayor was 
found Guilty. 6 Mod. 152. Dom Reg v. Chapman. 

Ja. Preſentment of a Juſtice of Peace, upon his 
View of a certain Way in the Pariſh out of Re- 
pair: The Defendant traverſes it generally aon 
eul. Fury finds Special Verdict, that it was no 
common Highway, but that it was out of Re- 
pair. Mr. Darnel for the Pariſh argued, that 
this being found to be no Highway, makes it to 
be a void Prefentment, becauſe it is a limited Ju- 
riſdiction. Fones 355. Then, ſuppoſing it were 
an Indictment, yet this might be given in Evi- 
dence upon Not guilty; and cited 10 H. 6. 16. 
'Freſpaſs for breaking and entering a Warren; No 
Warren is an ill Plea, becauſe it amounts to the 
General Iſſue, Holt Ch. J. You may * 

e 2 ut 
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but that is only by Virtve of a particular Clauſe 
in the Statute; but the Quere is, If when you 
plead Nor guilty, you do not admit it to be a 
good Preſentment, and that it was an Highway? 
A Pariſh; who is to repair of common Right, can- 
not plead Not guilty, and give in Evidence, that 
another ought to Repair, but they muſt plead it 
ſpecially ; for on Not guilty, you ſhall not throw 
it off on another; as was held by Hale, in the 
Caſe of Leatber-Lans: But if a particular Per- 
ſon be indicted for not repairing where he is bound 
thereto Ratioue Tenure, there, upon Not guilty, 
he may give any Thing in Evidence. Upon an 
Indictment of a Pariſh for an Highway, if found 
not an Highway, it is Not guilty, as in the Caſe 
of Hampſtead for Green-lane; but in Caſe of a 
Preſentment, it goes in Avoidance of the Ju- 
ſtices Juriſdiction, which this Plea doth admit. 
Eyre: It his Part of his Preſentment that they 
ought to Repair, and then ſurely they may give 
it in Evidence as a Diſcharge. This Caſe was 
moved again. Holt: The Being of an Highway 
is Matter of Suppoſal, and muſt be denied in 
Pleading, and ſo held in the Caſe of Leather-lane- 
Eyre: You may give it in Evidence, for it is the. 
ſame with No Park or Warren. In Treſpaſs, it is. 
Not guilty; the Preſentment is but in Nature of 
an Indictment. Per Cur”, ordered to Stay. Shaw. 
270 & 291. Rex and the Inhabitants of Horn. 

ey. 
. 3. Note; In the Caſe of Wurſton verſus Slate 
ford, 1 Salk. 284. a Record of Seſſions was ad- 
mitted as Evidence to prove the Plaintiff had not 
taken the Oaths; and ſo his Office void, vis. 
Caſe was brought in C. B. upon Indebitatus aſſump- 
fit, for 51. received to the Plaintiff's Uſe, being 
Fees of the Office of Clerk of the Peace of Ox- 

Fe 5 U 3 fordſhire : 


294 The Law of Evidence: 
. fordſbire: And on Non aſſumpſit *twas inſiſted, that 
the Plaintiff had forfeited his Office, by not qua- 
lifying himſelf according to Law. They ſhewed 
that he was admitted to the Office in April, and 
produced the Record of the Seſſions, to prove 
that he had not taken the Oaths; the Plaintiff 
offered a Bill of Exceptions to this Evidence, which 
was brought into B. R. with the Record by Writ 
of Error: And Holt Ch: J. ſaid, That if a Judge, 
admits that for Evidence which is not, the other 
Side cannot demur for that Cauſe; but muſt 
tender a Bill of Exceptions. But he held, that 
this Record was Evidence: That indeed, if there 
de a Miſ-entry, it might be ſupplied and corrected 
by other Evidence ; for the Party ſhall not be 
concluded by the Miſtake, or Negligence of the 
fficer; but ſtill it is a Record and ſome Proof, 
ho* not a compleat Proof, and might be left to the 
Fury. He remember'd a Caſe where the Univer- 
fity of Oxford entitled themſelves to a Preſenta- 
tion, by a Conviction of the Earl of Shrewsbury, 
for Recuſancy ; and'upon giving ſome Evidence 
that the Record was loſt, the Univerſity was per- 
mitted to prove the Effect of it by other Evi- 
dence. 333 a | Bis 1934 
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' A Batement. See Seton Plea, 
"Treſpaſs, Trover and Converſion, 


| Ic is a good Plea i in Trover, brought by one * 
Adminiſtrator on the Poſſeſſion of the Decea: 


ſed, that he made a Will, Page 191, Caſe 23 


Abſence. 
For ſeven Years of the Perſon on whoſe Life an 


Eſtate depends is ſufficient Evidence of his 


Death p- 7,8, Ec. c. 21 

Abuttals. 
How they ought to be prov'd p. 234, c. 333 34, 
35, 36 


Acteſſoꝛy. Vide Jnditment, Jnfomnation. 
What + "iid ſhall be . conviet them, 


and what not p. 285, c. 36, 37, and 2865 
and 285, c. 36 


Account. See Confeſſion, Declaration In⸗ 
ſimul — Mil Debet, ng 
Adminiſtravit. 


ore the Ordinary ſhall not be given in Evi- 


| flence on Plene Adminiſtravit pleaded p. 132, 
c. 110 


U 4 Action. 


— 8 
5 >» 


Aﬀion. See Oeneral Jſſue, Statute. 
Ori the Statute of Vinton, one who hath Lands 
in the Hundred, and don't inhabit, may be a 

Witneſs Page 7a, c. 57, and 13, c. 58 
On the Statute of Vinton may be brought, tho' 
the Party do not follow the Thieves after ha- 
vipg made Hue and Gry p. K, C. 
Whether the Party, Plaintiff, may be a Witneſs 
to prove Delivery of Money to his Servant 
who was robbed, becauſe it may be proved 


by others p. 53, c. 8. 54, c. 9 
Inhabitant, tho' he pays no Taxes, is no Witneſs 


p. 735 c. 58, 59 
Almſmen may be Witneſſes for the Hundred, in 


an Action on the Statute of Mincheſter b. 7 i 
adminiſtrato2. see Not guilty, Executo?, 


To prove one ſo, it is ſufficient.'to produce the 


Book of the Eccleſiaſtical Court p. 10), c. 47 


fo Trover by Adminiſtrator on the Inteſtate's 


Poſſeſhon ; Defendant cannot give in Evi- 
dence a Will on: the General Iſſue; aliter if 
ON the Aqminirator, s own Poſſeſſion p. 134, 


* 1 

affidavit. 
Made. voluntary before a Maſter in Emory, 
whether it is Evidence p. 103, c. 37; and 127, 


c. ” 
Almanack. Vide Day. | 

It: is good Evidence to. prove the Day of the 

Week ä p. 132, c. 104 
222 See Eremplification, Depolitions, 
; uitee. 

In an Engliſb Court i is good Evidence nt the 


Es * Defendan A not — others p. 110, 


* 1. 1 +058 . 57 
of 


De 742 LB. 
Of Feoffee in Truſt refuſed to be admitted in 
Evidenee Wen Page 111, Caſe 58 


of Guardian ſhall not be read Pi. 111, c. 59 


In Chancery, which is prejudicial to his Eſtate, 
may be given in Evidence againſt him, not 


againſt his Alienen p. 169, c. 32 
In Chancery, not Evidence at Law for the Party, 
or againſt a third Perſon P. 142, c. 36 


| appeal. Vide Jnditment, , 
What is not good Evidence in one p. 335 C. 66 


Appꝛentice. | 
Vide the Statutes for ſtamping Apprentices Inden- 


oy, in order to be given in n P. 29, 


e. 45 
appropzlatlon. | 
When it ſhall be intended p. 93, c. 18 
Aſſault. 


To lay one's Hand on one's Sword is one; but if 
the Party ſay, Were it not Aſixe- Time, I would 
tell yon more; it is none pP. 243, C. 39 

To punch one with his Elbow in earneſt Diſ- 
courſe, without any Intent of Violence, is 
none 1! LORE > 

2 See Conſideration, Coverture, 
. — Declaration, Jnſimul Com: 
ns Inquiry, Non AUſſumpfit, Note, 
Iayment, Plene Adminiſtravit, 192omile, 
Duantum Derult, Statute, Submiſſion, 


Urit. 
The Plaintiff may give in Evidence Matter of pa- 


rol- Contract, but not Specialty p. 161, c. 3 
When it may be maintain d by Evidence of Ser- 


vice done voluntarily p. 166, c. 1 


Aſſumpſit infra fer Annos. Vide Replication, 
Evidence * an a Ackionieogmeyt! is not concluſive 


$a 8 p. 175 c. 31 
But 
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But an Acknowledgment is Evidence of a Pro- 
. miſe Page 175, Caſe 53 
The Original need not be given in Evidence p 175, 
C. 32 
Evidence of Promiſe £0 the Executor on Decia- 
ration on Promiſe of the Teſtator, though that 
was within fix Years, is not good p. 175, c. 53 
Whether Evidence of a Renewal of the Promiſe 
(by one, on Declaration on a Promiſe by four, 
is good ; p. 176, c. 54 
On Iſſue Non aſſumpſit, Infancy or Payment may 
be given in Evidence 15 0 we; 5 Rug c. 4 
Attachment. Vide Officer. 
inſt an Officer for Arreſting one come to give 
Evidence p. 29, c. 47, 48 
Attainder. See Challenge, Confeſſion, Pi⸗ 


rate, Witneſs, 
A Writ of Attaint diſables one from being an E- 


vidence p. 42, C. 13 
No Evidence neceſſary on paſſing a Bill of Atraint 


P. 17, c. 13 
Averment. Vide Debt. 
If laid in a Declaration on a Promiſe of a grea- 


ter Sum than is neceſſary, yet muſt be proved 


P. 173, C. 47 
Augmentation. | 
How it ſhall be proved p. 134, c. 112 
Award. Vide Submiſſion. 
p. 
Bail. Vide Conſent, 
May be ſworn by Conſent p. 80, c. 76 


Baronage. Vide Books, Pedigree. 
Of England, by * is no Evidence of a 
Pedigree p. 118, c. 74 


1 


The TABLE. 
Battery. gee Indiltment & Plea. 
What is one Page 287, Cale; 43 


Better. 
May give Evidence of Things that 5 to the 


Wager, when he hath paid the Money and ac- 
| knowledged he loſt, but not before p. 77, 78, 


C. 70 
Bill. vide Exemplification. 
In Chancery when it may be given in Evidence 
| p. 109, c. 55, and 110, c. 56 
8 See Baronage, Chutch-book, Shop- 
0 


An ancient one, in which were Entries of Leaſes, 
ſeems to be good Evidence where the Party 


cannot produce better p-. 135, c. 115 
Of the Eaſt-India Company order'd to be produ- 
ced at a Trial p. 139, c. 120 
Of a Merchant are Evidence againſt, but not for 
him p. 135, c. 113 
An ancient one in the Herald's Office allowed 
p. 135, c. 114 


A Brewer's Book ſigned by a Dray man that was 
dead, admitted to prove the Delivery of Beer ; 
atherwiſe of a Shop-book ſingly without more 

p. 136, c. 116 

A Shop- book admitted as Evidence, on Proof of 
the Servant's Hand who made the Entry, he 
being dead. | p. 136, c. 117 
Boundaries. See Indläkment, Parithioner, 


Parſon, & Pꝛeſumption. 
If made by Commiſſion from Chancery and ac 


quieſced under, ſhall be preſumed juſtly made 


P. 127, C. 93 
Bulls of Popes. vide Eremplification. 


May | be exemplified p. . c. 16 


10 CITY, 


Burning 
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Burning in the Hand, See King, Stigma⸗ 
ticks, Witneſs. 
Part of the Judgment in an Appeal Page 1, 


Caſe 12, and 46, c. 4 
By - Law. 
Uſage is good Evidence of one p. 19), c. 37 


C. 


Caſe, Vide Carrier. 
Was brought for a Reſcue, and the Party refcued 
ſworn p. 49, c. 28 
A Maſter of a Stage-Coach is liable for Goods 
' loſt by his Driver, if he takes a Price for his 
Carriage p. 283, c. 25 
Certificates. 
Mentioning or not mentioning Land to have be- 
longed to a Priory, is good Evidence they did 
or did not p. 140, c. 123 
Under the Seal of the Town where one was re- 
ſident, when it ſhall be allowed for Evidence 


p. 286, c. 42 

Where *twas held no Evidence p. 5, c. 13 
In Latin, from foreign Courts of Admiralty, good 
- Evidence p. 6, c. 15 


Of Clerk of Aſſize and Peace, good Evidence of 
a Priſoner's being convicted and order'd to 
be Tranſported p. 28, c. 43 


Challenge. Vide Attainder. 
To a Juror it is a good one that he was attaint 


of Felony p. 39, c. 11 


Church⸗book. Vide Books, 
Admitted as Evidence to prove N Jonage p. 107, 


c. 121 
Claim. Vide Entry, 


Clerk; 
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Attendant on the Grand Jury, cannot be com- 
pell'd to be a Witneſs unto what paſſed there 


Clerk. 


Page 83, Cafe 85 

Coin. | 
Offences concerning the ſame, to be puniſhed as 
they were Puniſhable before 1 E. 6. p. 20, 


c. 23, and 24, c. 32 
Commiſſioners, Vide General Iſſue. 


For the Trial of Priſoners may be ſworn againſt 


the Priſoners | p. 17, c. 10 
When ſworn againſt a Priſoner, during his Trial, 
act not as . p. 17, c. 10 


Of Bankrupts may plead the General Iſſue, and 
give the Special Matter in Evidence p. 148, 


We C. 13 

Committitur. Vide Eſcape. 

In the Marſhal's Book, whether ſufficient Evi- 
dence in an Action for an Eſcape p.193, c. 28 

Common, 

What Evidence is good on Preſcription p. 272, 


6 47 
Concealment. 
Of a Baſtard-Child when and how puniſh'd p.286, 


TE 1G 8 
Confeſſion, Vide Account, Attainder, Ex- 
amination, Pirate. 
Againſt whom in Criminal Caſes it may be given 
in Evidence p. 24, 25, c. 34 
Muſt be in Treaſon or Proof thereof by two 
Witneſſes p. 39, c. 20, 21, and 26, c. 41 
Before Privy Councellor (not Juſtice of Peace) 
good ; p- 25, c. 38 
Of one attainted of Piracy ſhall not be received 
to Weaken his former Evidence p. 50, c. 30 
Of as much due as was demanded, is good Evi- 
dence of an Account p. 171, c. 39 


Is 


The 743 LE. 
Is to be taken entire and not piece· meal N. 6, 


Wirhout Proof of Dealing, or at leaſt a Probabilie, 
of it, is the worſt Sort of Evidence p. 6, c. ty 
Conſent, See Bail & Deed. 
Whether what is not ſtrictly —— may be 
made ſo by it 121, c. 85 
Coz nlveration. | See Alſumplit, Note & Re. 
a 
In an Aſumpſit muſt be proved p. 1615 0. I, p. 248, 


249, c. 1, and 251, c. 2. 

Conſpiracy, a 
To levy War is Evidence of Compaſſing the 
King's Death > 22, C. 25 


What Evidence Eh be given to recover Dama- 
ges for the Continuance of a Treſpaſs p. 4 7 


Converſion. See Denial, Demand & Trover, 
If a Miller grind Corn taken by Treſpaſs, after 
he is forbid, it is one p. 184, c. 10 
| Shall be intended, tho* no Denial proved, if the 
Party tortioully take Goods pi. 183, c. 9 
Riding another's Horſe, tho in the Owner's Cloſe, 
is one p. 185, c. 12 
Convictton. 
Of Perjury kept from . by the Death of 
the Protector, is no Evidence either to diſable 
or diſparage the — p. 43, 4% c. 17, 18 
Coparceners. Vide Jointenancy. 
2 Vide Counterpart, Deed, Reco2d, 


ner. 
Of a Roll under the Steward's Hands, is good 
Evidence 7 p. 140, c. 124 
Muſt be in the ſame I the Original is in, 
and muſt contain as much at leaſt as relates to 


the Point in Queſtion p. 38, c. = 


a The TABLE. 
Of Conviction before Commiſſioners of Exciſe; 
good Evidence without producing the Pace book 

Page 126, Caſe 89 
Of Affdavit taken before Commiffoners, good E- 
vidence to prove Perjury p. 126, c. 89 
A ſworn Copy of a Deed inrolled, good Evidence 
p. 271, c. 44 
Of a Record may be given in Evidence p. 85, c. 5 
Of a private Act, muſt be ſworn to be examined 
with that Parliament - Roll before it is read 
p. 89, c. 12, 13, and 89, c. 14 
Of Court-Roll under the Steward's Hand, the 
Roll being loſt, if Proof is there was ſuch a 
Roll, is good Evidence as to the Copyholder's 
Eſtate but not to prove a Recovery p.9fy/'c.20 
Of Part of a long Patent, whether good Evi- 
dence PN 101, c. 28 
Of Retainer entred in the Court of Faculties, re- 
jected pe. 147, c. 129 
Of a Deed, when it is, and when it is not Evi- 
dence p. 103, c. 32, and 109, c. 53 
Of the Counterpart of a Leaſe that is loſt, good 
Evidence p. 107, c. 49 
If never examined with the Original whether it is 
good Evidence p. 22, c. 30, p. 108, c. Fx, and 
109, C. 54 
Of the Pope's Bull is not Evidence p. 139, c. 122 
Of a Record in the Houſe of Lords p. 27 0.4 
Of an Agreement in Holland atteſted by a pub- 
lick Notary, good Evidence p: 6, G. 16 
Of a Conviction of Perjury i in Oliver's Time, not 
allowed to be given in Evidence p. 445 C. 18 
Cozpozation. Vide Freeman. | 
In Actions brought by or againſt one, whether 
one of, the Corporation may be ſworn p. 67g, 
5G * os p. 68, c. 475 48, p. 09, c. 49, 50» 
10 ha e, 
Coverture. 


* 


8 
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Copertiſte. See Allumpüt, Debts & Non 


eff, Faitum, 
In Debt on Bond thay be pleaded or given in Evi- 


dence.” Page 145, Caſe 6 

Counſel. 
Are not bound to diſcloſe their Clients Secrets 
p. 925 c. 82, 83 


Of an antient Leaſe founc "among — of 


Land is good Evidence, tho 50 ſubſcribing 
Witneſſes to it p. 107, c. 47 
Of an antient Deed with other Circumſtances is 
Evidence, but not of it ſelf p. 10%, C. 47 

Of a Deed to lead the Uſes of a Fine is of it ſelf 
Evidence p. 10%, c. 48 


8 
Court. Vide Judge. 
Cannot hinder the — of a Deed p. x04» c. 36 


Cuſtom. 
Of Gleaning muſt be pleaded, and cannot be. gi- 
ven in Evidence p. 232, c. 30 
Incident to Gavel-Kind muſt be proved in Eject- 
ment | p. 268, C. * 


D. 


Damage. see Aſſumpſit, Continuando, De: 
livery, Not guilty & Office. 
May be uſkciently proved in an Aſſumpſit for the 
Profits of an Office, by ſhewing the Value of 
the Place commnnibus Annis p. 167, c. 23 


Day. See Almanack, Replicatio Solbit 
ad diem, Treſpaſs, _ 0 


Is not material in Treſpaſs, provided it were 

done before the Action brought p. 224, c. 2 
Death. 

Of Ceſtuy que vie ſhall be preſumed after ſeven 
Years living beyond Sea, ff evident Proof can't 
n , t 

| Debt, 


The TABLE. 

See A , Coverture, Declara- 
tion, Inquiry, Nil Debet, Mon Aſſump- 
ſit, Plea, Plene Admintſfravit, Payment, 
Recowd, Solvit ad diem. 

Will not lie on a Record removed from Wales 
Page 89, Caſe 16 
Declaration. Vide Account, Aſlumplit, 
Debt, Ejeckmeut, Entry, Executoꝛ, Join⸗ 
8 in Common, Treſpaſs, 
On a Rob of 101. de denar ipfius , and 
the + th was, that the Eat gut Re- 
ceiver to the L. R. and that it was her Mo- 
ney, : P. 51, c. 5 
For e end diſtrained, if the Plaintiff lay 
a Seiſin in Fee in himſelf, he muſt prove it 
le r $6t5 4. 197, c 38 
In Trover by Executor on the Poſſeſſion of the 
Inteſtate, he need not prove himſelf Executor 


6 p. 191, C. 25 
Otherwiſe if he had brought it on his own P 
ſeſſion p. 191, c. 25 
On the common Cuſtom againſt an Inn-keeper ; 
Evidence that the Goods were loſt in the Inn, 
but that the Gueſt went to Bed there on 
the Sufferance of another, without the Aſſent 
of the Inn-keeper or his Servants, and not 
good — IT, p. 191, c. 26 
Againſt a common Carrier; Evidence that the 
Plaintiff delivered the Box to the Carriers 
Porter, whom he appointed to receive Goods 
for him, and told the Porter there was a Book 
and Tobacco in the Box, and in Truth there 
was 100 J. beſides, and good p. 19a, e. 27 
In Caſe for diverting an antient Watercourſe, 
Evidence that the Defendant had put a Lea- 
den Pipe in the antient Watercourſe, by 
X ä which 


The TABLE. 


++; which the Water came to his own. Houſe, 
and good Page 196, Caſe 32 
For fraudulently ſelling a Horſe as his own, which 
he knew tobe — sʒ the Plaintiff muſt prove 
the Defendant knew it to be his p. 196, c. 33 
For executing an illegal Warrant, the Juſtice of 
Peace his Commiſhon need not be produced 
„ p. 296, c. 34 

By Jointenants for diſturbing them in a Seat in 
a Church ; Evidence, that they were Tenants 
in Common, not good p. 196, c. 35 
For reſcuing Goods diſtrained; the Leaſe ſer forth 
in the Declaration made no Mention of any 
Warning; that proved in Evidence was with 

a Quarter's Warning, and good p.-197, c. 38 

In Debt, if the Plaintiff vary from the Contract, 
the Jury are bound to find for the Defendant 
p. 171, C. 37, and 260, c. 3 

In Debt, Roidence of Goods ſold to the Wife is 
nof good p. 201, c. 4 

In Debt on ſimple Contract, the Plaintiff muſt 
prove an Agreement for the Price p. 1 c. 7 

In Treſpaſs de clauſo frafto, & — 
tho no particular Kind of . in it 
yet the Species muſt be given in Evidence 

| p. 225, c. 8 
In Ejectment on Leaſe by the Maſter of the 
- Houſe or College, whether Evidence of a 
| Leaſe by the Maſter of the Houſe or Hoſpi- 
tal be good p. 257%, c. 18 
on a Leaſe the 14th Day of January, Evi- 
dence of one on the 13th is good p.259, c. 20 
On a Leaſe as Jointenants, whether maintained 
by Evidence of their being Tenants in Com- 
mon p. 260, c. 21 
For ſo many Acres of Meadow, ſo many Acres 
of Paſture, whether Evidence of a Leaſe de 
Hlerbagio & Pannagio be good p. 261, c. 798 
17.4 | n 


The TABL E. | 

On Eje&ment of a Rectory is not maititain'd 
without Evidence of Entry into the Glebe 
2 | Page 262, Caſe 23 

In Ejectment on Leaſe babend 2 die datus is not 
maintain'd by a Leaſe of the ſame Dare with 

a Haben a Tempore Confectionis p. 26g. c. 32 
On Leaſe by Baron and Feme is not maintained 
by Evidence of Leaſe delivered by Virtue of 

a Letter of Attorney from both p. 263, C. 33 
For Treſpaſs ſuppoſed to be the 27th of AuguP, 
Evidence that the Plaintiff was entitled to 
the Goods by Marriage the Day after, and ill 
apy OE P. 240, C. 47 
In "Treſpaſs, unleſs the Fact ariſes ex Turpi Canſa, 
no Evidence ſhall be given of any Facts that 
are not laid in the Declaration p. 242, c. 56 
On Promiſe to deliver a certain Number of Broad 
Cloaths generally Evidence that ſo many were 
to be of one, ſo many of another Colour, and 
good p. 166, c. 20 
On an Indebitatus, whether it can be maintained 
by Evidence of a Sale, and no Price agreed 
err „ p. 167, c. 1 
To pay on Requeſt cannot be maintained by Evi- 
dence of a Promiſe to pay 14 Days after the 
Time of the Contract, though the Time is 
- paſt p. 170, c. 36 
If the Plaintiff vary one Penny the Contract 
ſer forth in the Declaration on an Inſimu m- 
putaſſet, it is ill p. 171, c. 37 
Evidence of a Writing ſealed, teſtifying the Debt 
in Infimul Computaſſet, and ill p. 171; c. 38 
On Aſſumpfit to deliver Diſtreſs taken for Rent 
arrear, the Plaintiff muſt prove there was 
Rent arrear p. 173, c. 45 
On an abſolute Promiſe, is not maintained by E- 
vidence of a Promiſe ſub modo p. 172, c. 4. 
On Promiſe to pay in Conſideration of Forbear- 
—_ X 2 ing 


4s, 
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ing a Suit for 80 L. cannot be maintained by 
Evidence of the Forbearance of a Suit for 
400. 1 Page 172, Caſe 42 

On Promiſe not to ſue, cannot be maintained 
Evidence of a Promiſe in Conſideration he'd 
forbear his Suit p. 172, c. 43 
To forbear to enforce the Evidence on an Iſſue 
joined is maintained by Evidence of. Forbear- 
ing in two Iſſues. p. 172, c. 44 
On Promiſe by a Citizen to give his Daughter a 
Child's Portion, the Cuſtom of the City, is 
* Evidence 0 © p. 174, c. 48 
For Words coram A. B. & alios, Evidence of their 
being ſpoke before others is ſufficient p.179, c. r 
Quare Defendens Crimen Felonie ei impoſuit, Words 
alone will not maintain it, but ſome Act muſt 
be given in Evidence | p. 179, c. 2 
For a malicious Indictment, Evidence that the 
Defendant, as Juſtice of the Peace, procur'd 
ſome Witneſſes to appear againſt the Plaintiff, 
and that his Name was endorſed on the In- 
dictment, and not good p. 179, c. 3 
In Caſe for malicious Indicting, the Plaintiff muſt 
prove the Bill was found by the Oath of the 
Defendant, of which his Name on the back 
Side of the Indictment is ſufficient Evidence 
| p. 180, c. 4 
Secondly, A Felony committed iI abid. 
For a malicious Indictment, whether Evidence of 
2 Nolle Proſequi by the Attorney General is 
good | p. 181, c. 5 
For a malicious Indictment may be maintain'd by 
Evidence of the Attorney General confeſſing 
the Defendant's Plea of Not guilty to be 


true p. 181, c. 5 
Decree. 15 | 1 
In e whether it is good Evidence in Court 


Common Law P. 127, c. 94, 95, 96 
5 Oeed. 


The TABLE. 
Deed, see Conſent, Copy, Countermare, 
— Inrolment, IJnſpert 
erlineation, Ne granta pas, Non et 
 Faftum, Raſure, Recital. 
By Conſent may be given in Evidence, tho” noe 
proved Page 105, Caſe 39 
If antient, when it is good Evidence, though it 
cannot be prov'd, = no Seal is on it p. 105, 
o, 42, 43, and 2, c. 3 
To prove the Sealing, c. and not know the 
Party, is not good p. 105, c. 41 
If the Contrary is not prov'd, ſhall be —— 
to be deliver'd the Day of the Date p. 106 c. 44 
Cancell'd by Accident is nevertheleſs gaod p. . 


May be proved by Compariſon of Hand and Seal, 
when the Witneſſes are dead . pi. 2, c. 3 
Tho' by the Fabrick it appears defign'd for a 
Feoffment, yet if it expreſs a ſufficient Con- 
| ſideration, it may operate by Way of Uſe 
p. 102, c. 30 
That begins This Indenture, tho" in Truth it be 
none, yet it may operate as a Deed-Poll p. 10a, 
103, c. 30 
Not to be allowed in Evidence before Stampt 
p. 1 60, c. 28 
Deſtroyed, when they may be proved by Witneſs, 
when not p. 104, c. 34, 35, and 106, c. 45, 
and 108, c. 52 
To lead the Uſes of a Fine ſur conceſſit, need not 
be proved per Teſtes p. 105, c. 38 
Were frequently in Queen Elizabeth's Time with- 
De i ſubſcribing Witneſſs p. 10), c. 47 
De injuria cua } pꝛopzia. Vide General Iſſue, 


Son aſſault, Treſpaſs. 
May be replied to any — by virtue of 


nme p. 24%, C. 65 
6 Delivery 


The TABL E. 
See Damage, Deed, Plea, Re- 


— Witneſles. 7 
Of Goods af aſter Demand is good Evidence to mi- 


tigate Damages Page 185, Caſe 12 
Of a Bond is ſufficiently prov'd by ſhewing that 
the Obligor gave the Obligee, ſaying, This 


will ſerve pe. 208, c. 29 
To rove the Obligor caſt it on the Table isnot 
Eficient Evidence of it p. 208, c. 26 


of an Award to the Wife is ſufficient Evidence 
*that the Award was to be delivered to the 
Party P. 221, C. 71 
So is Delivery to the party s Son p. 221. c. 32 
— Vide Converſion, Requeſt, Tro- 
er. 

of Satisfaction for the Thing is m of a 2 
verſion | 183, 
If A. buys Goods of B. who took — del 2 
in an Action of Trover and Converſion a- 
gainſt A for them, Demand muſt be proved to 
be made to A. and not to B. p. 184, c. 10 

Demurrer. Vide General Jflue, 
Should not be for the Plea's amounting to the 
General Iſſue p. 146, c. 9, and 147, c. 11, and 
143, C. 3 

Denial, see Converſion, Trover. 
Whether a Converſion, or only Evidence of one 
p. 182, c. 6, and 183, c. 7, and 185, c. 12 
To deliver Kine put to Paſture by B. to the Per- 
ſon that bought them of B. is good Evidence 
of a Converſion p. 184. c. 11 
To deliver a Workman's Tools, tho' the Defen- 
dant ſaid there was a Uſage in the Queen's 
Yard to detain Workmen's Tools to enforce 
them to Work, is a Converſion p. 18g, c. 12 
Muſt be given in Evidence to prove a Converſion 
when the Party comes by the Goods by Tro- 
You!” p. 1 oh 6, and 183, c. 7 


Depo- 


Phe. 748 LE. . 
1 See Anſwer, Eremplificatians, 
mination, Indickment & Jury. 

Taken in Temporal Courts, when they may be 
read as Evidence Page 110, Caſe 9, and 112, 

c. 62, and 113, c. 63, and 114, C. 64, 65, and 
1135, c. 69, 1o, 71, and 116, c. 73, and 118, 

c. 145 15> and 119 c. 76, 77 

Made in Eccleſiaſtical Courts, whether Evidence 
at Common Law p. 120, c. 80 
When they may be read in Criminal Caſes p. 130, 
c. 82, 83, and 121, c. 84, and 119 c. 78 and 


125, c. 88 

Not read in the Exchequer, not allowed to be 
read in dom Procerum p. 3. c. 4 
Vide contra another Caſe there cited ibid. 
Of Witneſs going beyond Sea, cannot be read 
it he may be produced p. 25, c. 37 


Court will not order the Depoſition of a Witneſs 
before a Juſtice of Peace, to be produced for 
2 Priſoner againſt the King p. 32, c. 62 
Contra p. 32, c. 63 
In Chancery de bene eſſe taken before Anſwer, and 
after the Party was in Contempt, may be 
read in Evidence at Law, between the ſame 
Parties or thoſe deriving under them, if t 
Witneſs be dead; aliter not p. 123, 124, c. 86, 
Depoſitions of a Witneſs ſhall not be read we x: 
the Inheritance afterwards deſcends to him 
p. 124, 125, c. 87 
Depoſitions before a Juſtice, if the Deponent die, 
may be Evidence in Felony, but in no Caſe 
elſe p. 125. c. 88, and 285, c. 34 
Depoſitions taken before Commiſſioners of Ex- 
ciſe, ſhall not be given in Evidence to Com- 
| — of Appeals, when the Witneſſes are 
living p. 1253, 126, c. 89 
Before Commiſſioners in Chancery, not ient 
| X 4 Evidence 


The TABLE: 
| Dedence to convit̃t one of Perjury Page 126, 
Caſe 90 
In Spiritual Court no Evidence at Law p. 130, 


c. 101 
Durefs, Vide Plea, 

At D. pleaded to Debt on Bond, the Plaintiff 

ſhall not be admitted to give in Evidence that 

the Defendant never was at D. for the Place 

is not material p. 221, c. 69 

| Who may prove it p. 61. c. 23 

= 


Eje -#ment. See Declaration. Elegit Non 
"Siecie, Not guilty, Outlaw & Patron. 
For Land originall ly in the Crown, whether the 
Plaintiff muſt ſhew how they came out of the 
Crown p. 263, c. 30 
Declaration of a Leaſe 14 Jan. 30 Eliz. a Leaſe 
made 13 Jan. 30 Eliz. may be given in Evidence 


. p. 259, c. 20 

Elegit. Vide Ejeckment. 

If the Plaintiff s Title is under it muſt be pro- 

duced in Ejectment 263, c. 28 
Entry. See Declaration, Treſpaſs. 

Claim of Entry to prevent the Statute — Limi- 

© tations muſt be on the Land, unleſs good 


Reaſon contra _ p. 169, c. 32 
What good Evidence of it p. 141, c. 127 
Into every Parcel muſt be proved in Treſpaſs to 
recover the mean Profits p. 223, c. 9 


Entry and Suſpenſion, Vide Plea, 
May be pleaded or given in Evidence p. 144, c. 
| Eſcape. See Committitur, Freſh-Suft, In. 


. matio Nul Eſcape ea, Refuſal, 
An pn —— Eſcape, Pie 2 — be given 
in Evidence 


p. 221, c. 73 


On mean Proceſs, the Paint uſt prove ther 
| | was 


2 


Te TAB LB; 
n Debts: and the Proceſs and. W t 
Page * Caſe 29 
Evidence. vide Note, Plea } 
Cannot be given to a Jury of -what is cm 
is not Law pP. 3, C. 6, and 4, c. 6 
Ought to be opened before it is offered p.279, c. 15 
That don't prove the particular Fact in Queſtion, 
yet if introductory to it, may be admitted 
p. 278, c. 10, 11, and 283, c. 29 
Which the Jury have, may be from there own 
Knowledge of the Facts, of the Characters 
7 of che Wꝛieneſſes, and ſometimes by the View 
P. 3, c. 2, and 4, c. 3 
Shall not be pleaded p. 4, c. 8 
Ought to be given to the Jury, and not to the 
Court p. 3, c. 5, and 4, c. 8 
Who ſhall give Evidence firſt p. 4, c. 9, and 5, 
c. 10, 11 
None ſhall be given after a privy Verdict p. 5 c. 12 
Spiritual Acts and Things done in a foreign Coun- 


try may pP. , c. 13 
What the Word ſignifies 4 p. 1, c. 1 
Why ſo called P. 2, c. r 
The — Kinds of Evidences p. 1, a, c. 
Why gi | p. 3, ©. 3 
Jury n ſhall 4 give a verdi, tho no Evidence is gi- 

9 
Shall only be of the Fact n 4 d 6 


Is divided into Evidence Viva voce by Witneſſes, 
and Mortua by Deeds and Writings p. 2, c. 2 
Whether what one of the Witneſſes ſaid when he 
was not on his Oath is P-32, c. 59 
Where a printed HRC, Chronicles, Year-book, 
Herald's Book, Pariſh-Regiſters,Council-book, 
printed Trial, printed Proclamation, Journals 
of the Houſe of Lords or Commons, Votes, 
Addreſſes, printed Acts of Parliament are 


4 | good 
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good Evidence, and where not Page 84, 85, 
Caſe 1, 2, 3, 4, and 136, c. 116 
Sentence of the Spiritual Court in a Cauſe within 
their Juriſdiction, is conducive Evidence in 
the Part tried; contra of a collateral Matter 

P. 131, c. 103 

Proceedings in the Spiritual Court no Evidence 
at Law, where the Title of Land is in Que- 
ſion p. 143, C.137 
Where Defendant may plead the general Iſſue, and 
give the Special Matter in Evidence p. 143, c. r 
Where the Evidence ſhall be local, and where the 
Action is laid, and where not p. 145, c. 7 
Jointenancy, Tenancy i in Common or Coparcener- 
ſhips, is good Evidence on the General Iſſue 
in Trover brought by one p. 145, c. 7 
Where the Plaintiff goes upon the Credit of di- 
vers Partners, the Act of one Partner is Evi- 

' dence againſt the others, except they ſhew 

. ſome Diſclaimer p. 145, 146, c. 8 

In Ejectment the Plaintiff makes Title by a Re- 
covery in Dower, the Defendant not admit- 
ted to prove a Term for Years prior to the 
Title of Dower (1 Salk. 291.) p. 259, c. 19 
An Indenture of Bargain and Sale inrolled may 
be given in Evidence, without proving the 
Execution p. 270, 271, c. 44 
Deceir of a Factor beyond Sea in Evidence to 
charge the Merchant here in an Action of 


+ Deceit p. 282, 283, c. 24 
Where it may be given after the Proſecutor has 
' replied | p. 4 c. 7 


Such Evidence of Things Abe beyond Sea as 
they will allow there, ſhall be allowed here 


P. 55 C. 14 
Where Common and Eccleſiaſtical Law differs 
in Point of Evidence p. 6. . 15 


Several Statutes relating to Evidence p. 13, 14, c. 5 
T7 What 


The T4 LE. 
What was done at another Trial, no Evidence 
till Record be produced Page 31, Caſe 56 
What Evidence ſaid at another Trial is fo 
| | 1 ot P. 325:C: 59 
But Evidence at a former Trial between other 
Parties is none in another Trial p. 32, c. 60 
Nothing ſhall be given in Diſaffirmance of the 
Proceedings of the Ordinarary in things with- 
in his Juriſdiction p. 132, c. 109 
If the Party can have better ſhall be rejected 
P. 135, c. 115 
To blemiſh the King's Witneſs, rejected p. 277, 
/ c. I, p. 278, c. 14 
In a criminal Caſe of what the Witneſs ſaid of 
the Priſoner at another Trial p. 277, c. 4 
Whether good p. 278, c. 9. and 32, c. 62 
Of one Accuſed of the ſame Crime with the 
Priſoner is of little Weight p. 283, c. 26 
Was allowed to be given to prove a Man long 
ſince dead, always acknowledg'd by his Pa- 
rents then Dead alſo, to be a Baſtard p. 264 


| c. 3L 
Examination. Vide Confeſſion, Depolitions. 
Of a Priſoner where it may be read againſt him 
| P. 255 C. 35 
Of others cannot be read if they may be produ- 
ced Viva voce p. 25, c. 35, 36, and 31, c. 52 
When the Examination of a Witneſs may be read, 
and when not p. 30, c. 49, 50, 51, and 31, 
i C. $3z 2 

Executoz. See Declaration, Ne ung; Ad 
niſter come Executoz, Non eſt Faitum, 
Plene Adminiſfravit, Retainer, Till. 
If not Reſiduary, Legatee may be a Witneſs, tho” 
the Cauſe concern the Eſtate p. 63, c. 33 
On Judgment by Default on Writ of Enquiry, 
may not give in Evidence Want of Aſſets 


p. 164, c. 9 
De 


4 
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De ſort tort cannot give in Evidence a Retainer to 
ſatisfy his own Debt Page 216, Caſe 50 
Payment of Money due to the Wife as Execu trix, 
is not Evidence to maintain an Action for Mo- 
ney received to the Husband's Uſe p. 163, c.6 
Erxemplification, See Anſwer, Bill, Bull, 
Depoſition, Jury, Lieger-book, Ollie, 
BVetoꝛd. 
of a Recovery may be given in Evidence gh 85, 


c. 5 
Under the Seal of the great Seſſion of Wales is 


good Evidence p. $9, c. 16 
Begun by the Statute 3 & 4 Ed. 6. & 23 Elix. 
p. 89, c. 16. 


Of the Enrolment of a Record is good when on 
the General Iſſue; but Quære, if the Iſſue be 
on Nu tiel Record - 91, 92, c. 16 

Of a Record under the Mayor of Briſtol's Hand, 
the Record it ſelf being deſtroyed, was given 

in Evidence p. 91, 92, c. 16, and 93, c. 18 
Of a Recovery in an ancient Demeſne-Court 
8 p. 935 c. 18 
of Letters Patent in Evidence or Pleading ſhall 
de as good as if they themſelves were Se 
ced p. 97, c. 26, and 99, c. 27 
Of Depoſitions in Chancery when they firſt con- 
tained Bill and Anſwer p. 118, c. 73 


of. an ory of Goods at Rotterdam no Evidence 
ee p. 6, c. 16 
P. 


 Feoffment. Vide Ne granta pas, Releaſe, 

Wichout Livery may be given in Evidence as 
Releaſe p. 103, c. * 
Fine. See Counterpart. | 
Muſt be ſhewed with the Proclamation under 
Seal pi. 89, c. 15 
What: Evidence will prove them to be certain 
p. 269, c. 8 
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Of the Manor of D. if the Party have two Ma- 
nors of D. Circumſtances may be given in 
| Evidence to prove which it was Page 26, 


Caſe 56 
Of one Jointenant amount not to an Ouſter p. 169, 


170 c. 32 
F iching. Vide General Iſſue, 
The Lord's having the Soil of a private River, i is 


good Evidence of his having the Fiſhery p. 23 
C. 42 
Fraud. see Riens per Diſcent. 


op bot} 
VoluntaryConveyance is Evidence of it p:2 .58 
Conveyance in Conſideration of Natural Affecti- 
on, if the Party is not indebted, nor in Treaty 
for the Sale of th Lands is no Sign of Fraud 
p. roa, 1034 c. 30 
Payment of a juſt Debt on ſimple Contract be- 
fore Debt — Bond is ſulficient Evidence of 
Fraud p. IG C. 57 
Freeman, See Co n. 
Was not allowed to prove the Cuſtom of Foreign 
bought and ſold REELS g 44 
Freſh Sult. See Eſcape. 


Convenient Suit is freſh Suit in Law p. 222, e. =; 


" ” 
{£ — » 3 — * 
G. * : N 5 
LCF F 
£ 


| General Iſſue. See Action, Commillotirs, 
De 5 — ſua m. n Demutrer, Fiſh- 
ing, Inkoꝛmation, Jfſue, Ne ung; "Admi- 
niſter come Executoꝛ, Ne Fas p pas, 


Mil debet, Mihil habet in Tenementig, 


Non dimiſit, Non aſſumpſit; Non 115 
Non eſt Faſtum Rien 8 guilt Andie Elca 2 


Nul Waſte, Plene Adminiſtravit, 


Riens per Deſcent, Son Aﬀſault * Son 
Frank-tenement. 


Any Thing that the Party can ſay for his ——_— 
t 


2 
| * 
* * 
4 
. 
3. 
'- 
"= 


| The TABLE. 

that cannot be pleaded, may be given in Evi- 
dence _ / Page 143, Caſe 2 

Many Things that may be pleaded may alſo be 
given in Widencr P. 143, c. I, 2, 3, 

and 144, c. 5, and 145, c. 6 


The Reaſon of preſſing it when the Pleas amount 


to no more, is not that the Plea is inſufficient, 
but that the Record may not be long p. 1435 c.3 
* Thing in the ſame Statute may be given in 
Evidence p. 148, c. 12 


May be pleaded by all thoſe who are ſued for act- 


ng under the Statute 3 Fac. 1. c. 4. Sect. 38. 

„ pe 1365 c. 27 

And by thoſe who AQ under the Statute for car- 
rying Malefactors to Goal p. 15), c. 21 


May be CT by thoſe who are ſued for acting 


under _ 1. c. 20, $. 2. p. 154, c. 18 


And . who act under 20 Car. 2. c. 7. 
Set. , 8 p. 158, c. 23 
And by _ who act under 12 Car. 2. c. 23. 
Seck. 3 p. 159, c. 24 
And by thoſe who at under 13 & 14 C. 2. . 17. 
S. 1. p. 159, Cc. 25 
And by thoſe who a& under 2) C. 2. c. x. Set. 11. 
p. 160, c. 26 
And by thoſe who act under 4 Ap. c. 15. Sed. 9. 
p. 160, c. 27 


On an Information on the Statute s Bd. 6. A 


Licence according to the Proviſo in the Sta- 
tute may be given in Evidence p. 289, c. 49 
G1and-juryman. 


Muſt not be permitted to give Evidence of what 


was given in Evidence to him p. 83, c. 86 


Nor Clerk attending the Grand Jury, to revcal 
what was given them in Evidence p. 83, c. 85 
None of the Grand Jury that found the Bill can 


de a Witneſs p. 17, c. 12 
| 1 
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May ſend for other Evidence than is produced in 
-behalf of the King Page, 18, Caſe 14 
Frobebl Evidence may be ſufficient to a Grand 
& 24 pP. 18 c. 15 
Refuſing to give Evidence to a Grand Jury is a 
Contempt, and finable p. 18, e. 16 
Made fifty Years after 1 Eli. there being no. Re- 
cords extant before, are good Evidence that 
ſuch were made before I Eliz. p. 78, 79, c. 72 
Guardian. 1 
In Socage is a good W Witmeſs - p. 497 8433 
To produce his War to the Reverfioner p. 9, lo, 
if Ci. 21 
H. 


Þand -witing, see Deed. 
Whether it may be pr prov ov'd by Si militude of Hands 


in Criminal Cafes p. 279, c. 19, and 2, c. 3 
Peatſup. 

When and to what purpoſes it may be given in 

Evidence, and what not p. 186, c. 13. and 

278 c. 12, and * c. 3, 4 

One Eye Witneſs worth ten by Hearſay p. 34, 


. 77 

Heir. Vide In qufry. - 
After Judgment by Default on Writ of Enquiry 
_ ſhall not give in Evidence want of Aſſets 
p. 164, c. 9 
Heir apparent may ks a Witneſs concerning the 
Title of Land; contra of him in Remainder 


— 55 J 7 3: CAP 
Jews, 
When Witneſſes, are ſworn on the Old N en 
7 p. 16, c. 6 
Imparlance. 55 | 


If the Plaintiff hath the Deed, and will not give 


'a,Copy of it, is uſually granted p. 108, c. 52 
Jndit- 


De .TA.B LE. 

 Inviment. see Appeal, Bt 
tons, Overt Ack, er 

tun & (Mie. Vente 

For Murder, vue: differing fr 2% 1 8 12 
a 


Of 1 urder, . Weisel is _—_— * 0. 38 
For Coining in London, if ſome Evjdeice is/gi 17 
of doing it there, more may be wen of 


= 


doing it in Ex apo 
Evidence therein, none in an Appea ti 335 C 66 
For not coming to Church, what ſufficient Evie 


_ *.dence ++ 5 p. 287, c. 46 
For Barretry, the Defendant may habe! Articles 
. ®'exhibired, and no Evidence ſhall. de 1 1 
other Particulars I, C. 8 
Muſt be produced, if you would prove 7665 Party 
had indicted the Witneſſes Yn P. 31, c.58 
of Perjury don't diſable one from being a Wit- 
neſs p. 3), 38, c. 7, and 43, 1h 9 
For Perjury, the Perſon injur d by the P *erjury | 
ſhall not be ſworn, becauſe he. is to recover 
401. P.. 58, c. 18 and 282, c. 23 
80 in Caſe of Forg ery © p. 282, c. 23 
In Caſe of Sarg! if. Money be repaid, or of Ex- 
tortion, Sc. the Party injur'd j is a 88529 Witneſs . 
P. 2 7 | 
For Battery the Party beat 'is, becalſt it is the 
King's Suit „9, c. 19 
e to force” away. a 'oman- Was 
brought againf ſeveral i ho who were 
oats proveaa N ay Age ge in the Spiritual Court, 
and fie wu a ed for an Beige p. S575 tf 
For not repairing Bridges, Highways, Oc. any cre- 
dible Perſon may give Evidence p. / T, 92, c. 48 
Evidence may be given of a treaſonable Conſpi- 
racy at any time before or after the Time laid 
in the Indictment, provided it be not after 


the Indictment found p. 279, 280, C. 20 
3 2 Neither 
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Neither u the Indictment tied up to um place; 
for it may be laid at any Place, provided it bo. 
not out of the County Page 280, Caſe 20 

Indictment for breaking the Chamber of & in the 

; Mr of 1 
of Fame ſon, Sed p. 280, c. 21 

For B W a Aſſault hy as a Riot, 'Two ac- 

quitted, and Two found guilty, ill. Sed. &, 
p- 280, c. 2t 

Again an Actor for ſpeaking obſcene Words in 
a Play-houſe in L. no ſuch Play-houſe is good 
Evidence p. 280, 281 C. 2x 

A, being cheated was admitted to prove the Fact 

on an Indictment p. 281, c. 22 

Yet on an Indictment for a Cheat, in procuring 

a Note from A. A. cannot be a Witnefs p. 281, 

| 282, c. 23 

Exceptions to an Indictment muſt be before Plea 
pleaded b. 4. c. 7 

The ſame two Witneſſes that ate to the Indict- 
ment, may be ſo at the Trial p. 23, C. at 

For preventing Evidence to be given- on an In- 
dictment of Perjury ' p. 33, c. 6 

Infants. Vide Non-Age, Non eff Fatum. 
May be Witneſſes p. 16, c. 4 
May be given in Evidence on Non afſi W. p. 161, 

162, c. 4 

Intopmation. See Eſcape, General Juue, 

Inkdzmer, Uendoz, 

For Perjury before Commiſſioners in Chancery, 

what; is ſufficient Evidence p. 289, c. 50, 31 

Lies for the preventing of the giving Evidence on 

an Information of Perjury p. 33, c. 67 

For procuring a Warrant of Attorney fraudulenta 
ty from a Woman, tho* the Court on Con- 
viction will fer aſide the Judgment, ſhe was 
ſworn _ p. 3e, c. 19, 20 

WN 1 For 


* 


James, Evidence it was the Houſe 
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For Uſ rr, where the Borrower ſhall ov 15105 not 
give Evidence, and why Page 58, Caſe 1), 
and 60, c. 22, and 282, C. 235 
On Eſcape, the Party who recovered may be a 
Witneſs p. 61, c. 24, and 815 c. 17 
Po what Penal Statutes the Defendant may plead 
the General Iſſue, and give the Special Mat- 
ter in Evidence | Pp. 154, Cc. 17 
E for Intruſion, the Defendant may plead the 
General Iſſue, and give the Special Matter in 
ME 5 155, c. 19 
Vide Inkonnatioan. 
Wher he, being to have a Moiety of the Pe- 
ak, be a good Witneſs in Information on 
the Act againſt Deer- ſtealing p. 61 c. 24 
I a good Witneſs on the Statute for ſuppreſſing 
Conventicles, tho' to have a Moiety p. 62, c. 24 
Ing nſry.. see Aﬀſumplit, Debt, Peir, Treb 
paß & Urit of Jnquiry. 
On the Execution of one in Aſſump/i! by. the Plain- 
tiff muſt prove his Debt p. 163, c. 8 
Intofimenk. Vide Deed. 
Of a Deed ſealed by ſeveral, and acknowledged 
only by one, is good p. 103, c. 32 
Ki) Indenture of Bargain and Sale inrolled, may 
*-be given in Evidence without proving, the Ex- 
cution' ; p. 270, 271, c. 44 
Eds on the Statute admitted every Day in 
5 rnb] \withour Witneſſes of the Sealing 
aud Deliver en een ee 
Sworn Copy of K a Deed. inrolled, wy. Ee | 


Lam Computaſet Vide; Account, ac. - 
* 1 ſhall not be of the "Yale. of the. , 


but Eh, ae, Sed P- 171, 2.497 
e 
5 Seck Made eech wha not p ep e. 


= LS 


=_ 1 


a TABLE. 


ntenvinent; Vide Pꝛetumption- 


nteveſt.. 
pl away, don't aitable a Perſon being 


MY Witneſs to the very Decd which paſſed it 
Page 74, Caſe 6x 


Interlineatlon. vide 'Deed, Preſiinn ons 
= by preſumed to be made * the Decd 


| 1275 
Inbento zy. See Pletit avininiſtravit. bn 
By Sheriff of Goods taken in Executjon, is; Ivi- 


+3? 17 - 


dence p. 14% 325 
Of Goods taken by Appraifers, may be given 4 
Evidence. D. 133, 6. 


Jofnt-tenancy. See Abatement Declarat {on, 


Me [Tenancy in Common. 
In ſpaſs muſt be pleaded i in Abatement p.231, 
CZ 
Jointenancy, Tenaney in Common or Conia 
ſhip, may be given in Evidence on the Ge- 
neral Iſa in Trovet by one p. 145, c. 
Poſſeſſion of one Jointenant is the Poſſeſſion 
the other, fo as to prevent the Stature of 155 
mitations p. 169, c. 32 
Pine of one Fun amounts not to an Ouſter 
p. 169, 170, C. 32 ; 
Journal. See Parliament Roll. 2 
Of the Houſe of Commons is no Evidence p. 22 


Iſſue. see General Jflue, Preſeſprion, Tr 


als. 227 
Can only be of Matter of Fact, not - — 
of Law. 
Payment at TRY Houſe, Evidence that it pry 4 
in the Houſe is good p- 221 N. 
What Evidence is fepugnant to it 5.27 6 's f 
On Traverſe of à Leaſe pleaded Modo £3 Fprma, 
, Leaſe commencing ' at a Day. aitktcht, and 


F 1 . 42 
1 2 


On 
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On the Sufficiency. of the Tender of Amends in 
Treſpaſs, the Plaintiff ſhall prove no more 
Treſpaſſes than one Page 232, Caſe 31 

Common or no Common by Preſcription, Evi- 

. dence of Common pur cauſe de e is not 
good 235 „c. 37 

On a Cuſtom to have Eſtovers in Ferris & Tene- 

mentis, Evidence for a Cuſtom of Effovers for 

the Houſe only, is not good p. 237, 0. 41 

Judges. Vide Court. "ee! 

Are to determine what Law, whit not 5 c. 6 

Have not the Evidence of the Fact, 2 * wy have; 

and in what the Evidence differs c. I; 

£ and . . 33 4 

To explain the Evidence, and not the Proſecutors 

p. 4 . 7 

May be ſworn in Court as a Witneſs p.19, c. 9 ro 

— not be ſworn in his own Cauſe p. 33, C 

| Jury. See Depoſition, Euldence, Exempll- 

| cation, Petty Jury, 

Cannot be charged to try Matter of Law, but 

only Matter of Fact pi. 3, c. 6 

May find there was a Patent, tho' there is no E- 

* vidence of 1 ir, but the Recital of it in another 


P. ror, c. 29 
May have an Exemplification of the Depoſition 
of Witneſſes, if dead P. 114, c. 66 


Not if ſome of the Witneſſes are krieg p. 114, c. 67 
If Part of the Depoſitions were read, Part not, 
they _ have the Exemplification with them 
P. 14, c. 68 
Muſt give a Verdict, rho” no Evidence be given 
pP. 3 c. 5 
£ Are to judge upon the Evidenee,/ not the Judge 
8 1920. 3 c. 1% 2 und e 
May, have the View, not ſo the Court arg 
May take Cognizance of 1 Le ariſing” on 


„ Fact N P. 4. ; 


7 I & 4 


'2 WE Can 
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Can have no paper Evidence with them out of 
Court, but what is under Seal Page 18, 


Caſe 1 17 
Juryman. ee 
May be a Witneſs p. 17, C. 10 
When a Witneſs, muſt be ſworn in open Court, 
that the Counſel and J vage mn. hear. his E- 
Vvidence | 18, c. 18 
Who was ſworn. to try an 00 U 5 

King, but diſcharged from giving a Verdi 
the Attorney General's Withdrawing a 41024 
hall not on a new Information given ſwear 
the firſt Jury intended, to give a Verdict for 
e _— 7 47 


Kindzed. © 

Is no Exception to an Evidence p. 80, c. 

Ming. e Burning in the pand, Parvor, 
leen. 

Cannot —— the Buraing in the Hand in an 


Appeal p. 41, c. 12 
Whecher ne may be A Witneſs under his Sign 
Manual pP. 142, c. 132 

a Meſſage, is good Evidence, in a Matter concern- 
ing only the King, not when the Difference 
is betwint Party and Party p. 142, C. 134 
Conſpiracy to levy en is Evidence of Com- 


x PO ook Dub Fey, p. * c. 25 
Legatee. vide cu. I - 
Letters, 93 

Were produced and W's as "Evidence of Compt. 

ſing the King's Deatn p. 22, c. 28 

. Niere; Tho Subſtance thereof was only laid in 
the Indictment ibid. 
Lieger-Baaks. Vide Exemplitication,” . 
8 be exemplified pe 1 
| Y 3 very 
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Livery." DE L 0} asd af 
May be proved by a-Tenant at Wil ef part of 


the Land Page fo, Caſe 77 


Libels againſt the Government, 
Publiſhing a treaſonable One, Evidence of Com- 


"int wh am yo: 25 35 Death - ING 12, 0.2 
des „ 0 


)atket Vide Sale in arket Overt, 
ſter und Servant. 1 Ya Caſe. ' 


Sons vectaranyl, See nm » 


N. 15 IX I. 
Negative, - N 
Cannot be proved but * an Afkdavit = 6, 6219 
and 33, c. 69, and 37 c. 1 
When the Law preſumes an | Affirmative, thet the 
Negative is to be 2 p. 129, c. 99 
Ne gra $ granta pas. Vide General 
offment, Raſure, Reverſion. * _ | 
Whether on this Flea in W = the — . — 


may give in e N that he never attorned 
ine. Vs p. 2735 c. 50 
Ne — avminifer come Executoz. Vide 
— General Jflue, Piene Jvmint- 


\ſcravit. | 
On this Plea the Defendant may ve ie 
that * is Adminilirater, and not Executor 
1 1 19442 ian p. 228, e. 59 
Whether on this Plea Evidenee _ be given 
that the Party is ſtill living N 21 By c. 69 
New Trial, 
Shall not be granted for the Tudg e's Over-ruling 
Vece ee the Paprics Ta of Evidence, 
which he ought not p. 214, c. 43 
Nil vebet, vide Account, Debt, General 
ſue, Ml habuſtin Tenementis.Reparation, 
Pleaded io Debt on Acrount, the Defendant may 


ve in e e e Nen o. r 
98 „„ wo 0 


1 X 
The TY L EI 

To Debt for Rent, whether the Defendarit 

mar my Entry and Expulſiom in Evidence: 
NF LES Page 203, Caſe 9 
Evidence — be given that the Plaintiff had nos 

thing in the Ln I p. 20456127 
Whether on this Plea the Defendant may gixe in 
Evidence he laid our. the Money 1 in repairing 
the Houſe. | . 2044.C. 14 
Statute of Limitations may be given in Evidence 
on this Hue, bur not on Non aum pft Bri is, 


In Debt for Rent, levy per Diſtreſs, & fe 12 
debet, a Releaſe or Payment may be giyetin 
Evidence p. 169, c. 31 

Nil habult in Tenementis. see Seneral 
Iſſue, Nil debet, Non: Demiſit, Plea. 

May be Pleaded or given in Evidence p. 1465. 5 
Non-age., Vide Jnfants. 

An Almanack; in which the on had IN | 
| Party's Age, is good Proof p. 140, c. 126 
Non Aſſumpſit. See Afſumpſit, Debt, Ge- 
. 1 cent Plea, Promiſe, Re- 

On this Plex war ay eden may give. in Wi. 
dence Infancy 164. c. 11 

TIES Cover may give Coverthey Gn. Evidence 

771-200; * p. 165, c. 12 

in an Afton brought a gainſt the Maſter for 
Goods delivered to * Servant, it is good 
Evidence that he always gave his Servant 
Money | 1665 c, 17 

May give in Evidence that the Plaintiff was: ar. 
the Time of the Sale, Partner with-another 


p. 166, 18 
The/Deſendant may proverhe Sale to be to t 
inſtead of fou. p. 165, c. 15 


On this Plea the Defendant in an Action on mu- 


eue Promiſes of a Marriage, may give in E- 
Y 4 vidence 
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2: Hidence any ms Impedioits ihutiont a 


Pre- contract Page 193, Caſe 46 
on this Plea, Infancy « or Payment may be given 
ia Evidence P. 161, 162, 98. 4 


Where on this Plea a foreign Attachment ma 
be given in Byidence, or not, man p. 162, 


5 4 163, C. 5 
Srarure of Limitations no Evidence. on this Plea, 
contra on Nibil debet p-. 169, c. 30 
| Admit -all that was laid in the Declaration, and 
Was traverſable p. 174, c. 49 
Pleaded by an Executor to a Promiſe to pay 


Detts of the Teſtator, whether he may give 
Want of Aſſets, or that the Teſtator owed 
nothing, in Evidenſſe p. 1955 c. 50 
Non Aſlumpſit infra ſer Annas. 
 Acknowledges the Debt p. 1755 6 51, and . 


54 

Non Dimilit. Vide General J Ni ha- 

-- - buit fn Tenementis. ſue, 

on this Plea the Defendant may give in Evidence 
that the Plaintiff had nothing in the Land 


P pP. 203, c. * 
F If hs Plaintiff prove only a Demiſe of Part, h 
fails: p. 205, c. 1 


If it be pleaded | in Ejectment, the Plaintiff ſhall 
Not recover for any Part, unleſs the Ejectment 
be proved of all that is laid in the Declara- 
n tion :: „. 267, c. 35 
On Nm demiſit moda E forms, what may be given 
min Evidence {+ P. 2055 c. 17 
Non Compos. 
Proof ta be allowed to wake one non Compot,:and 
f econtra P. 50, C. 31 
Bon Sfetit, Vide Gjement, Senerat Iflue, 
If the Haintiff in Ejectment proves Ejectment of 
baff the Number of Acres laid in. the Decla- 
0 -0xa6ion, he ſhall recover fur ſo — 3 


N T4 UL E. 
* - Non'oft. Fadum. See Coverture-*Deed, 
7 "General Aue. Infancy, Ra- 

2 el] { 2 
17 iu proved to be the Deed of wm and: the 
Declaration is only againſt. one, whether the 
Deſendant may take Advantage of this in E- 
 - yidence Page OS Caſe 20, 21, and 207, c. 23 
On this Plea the Defendant may take Advantage 
on the Bond's being —— at another Place 
than what it bears Date pz, c. 22 
5 Evidence of a Bond ſuppoſed to be made by the 
* Declaration on the 15th of November if it 
vweere not ſealed till the 18th, the Defendant 
— — take Advantage of it p. 208, c. 28 
| Shall. relate to the Day of the Iſſue join'd; and 
not to the Day of Trial p. 209, c. 293 31 
Whether Evidence of Payment and the Cancel- 
ing the Deed by the Plaintiff be good p. ao c. 30 
The Defendant may give nient liter à in Evidence 


p. 210, c. 32 
So he may that he delivered the Bond as an BN. 
crow yr pi. 210, c. 33, 34 


| All the ſpecial Ones are impertinent, becauſe there 

— the I TR brings all the Proof. on himſelf 

. 210, 217, c. 35 

Pleaded to Debt on Bond brought by Executor, 

admits the Plaintiff to be Executor p.211, c.37 

Coverture may be given in Evidence p. 220, c. 65 
Infancy may not 2217 #bid, 

On this Plea, the Defendant may give any Thing 

that proves the Deed Never Was his in Evi- 

dence Hat, e. = 

Nov. See Allumplit, Conlideration, Evi 


See by feveral Chagy is no Evidence againſt 

the reſt 5 p. tar, c. 128 
Muſt: be ſhew'd on the Trial; tho! not mention d 
in the Declaration, if the Promiſe ought 
— to 


8 F 
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to be reduced into "in by the Searuee of 
Fraud Page 168, Caſe 28 
A Goldſmith's Note to pay Money or Tickets, 
is Evidence of his having received the” Money, 
and here much Learing 9 the Tranſ- 
ferrimg of Notes, 6. p. 238, 240, c. 1 
Wherher fince g'& 4 Any. c. 9. a Note be conelu- 
five Evidence of 2. Conſideration; . — 
The Court was divided d p. 249, 2505 ©. 1 
The want of Conſideration may be given in E- 
 vidence, for the Statute did not deſigu a Man 
ſnould recover where there was no Debt, but 
only that promiſſory” Notes ſhould be as Bills 
of Exchange p. 251 C. 2 
But (Value received) is Evidence prima facit that 
2 Conſideration had been given to the Draw- 
er, Sc. P. -r c. 2 
Not guilty. See adminiftrato?, Damage, 
 Ejectment, General Jſſue, Pen, Sale in 


Parket⸗ ert. 
In Trover it ſhall not lie in the Defendant's 


Mouth to ſay he was a Thief p. 186, c. 13 

Io Trover brought by the Adminiſtrator on the 
Poſſeſſion of the Inteſtate, a Will cannot be 
giren in Evidence p. 134, c. 4, and 191, c. 25 
But if it be on the Poſſcſſion of the Adminiſtta- 
tor, it may 134, c. 4, and 197, c. 25 

In Trover, Evidence that the Beaſts were taken - 
and ſold by the e N —— Sewers, and 
good 5 he ne 188, c. 14 

In Treſpaſs, on Nor gui iy; the — can- 
not give in er the Place was a High- 
nee 5004 1, c. 10, and 224, c. 1 


in, "7 p. 
c Nor in Caſe for diſturbing the Plaintiff of his Com- 


mon, on Not guilty, can the Defendant give 
' Right of Common in Evidence, Per Holt, 


who ſaid} he knew the” Gomrary mee 


* 


The T4 LE. | 
— — he 
ſnall not give in Evidence a — Mortgage 
made to himſelf - ge 26a, Caſe 26 
If —— Aer — 
of a — — the Plaintiff may give a Li- 
cence in Evidence p. 271, c. 45 
Whether if Servant or Wiſe put the Defendant's” 
Cattle into another's: Soil, the Defendant may 
give this in Evidence p. 226, c. 11 
Evidence that my Cattle, thro Default of the 
\-Plainaiff's Fences, eſcaped, is not good p22, 
15 C. 14, and 238, c. 44 
For taking Goods, the Defendant may give Evi- 
- dence, that he took them by Virtue of a Com- 
miſhon of Bankrupt p. 22, c. 15 
To à Declaration for- breaking the Plaintiffs 
Houſe, and taking Goods, the Defendant can- 
not give in Evidence, ta: he did it by Virtue 
of a Commiſſion of Bankrupt + 112bid, 
In Treſpaſs may give a Leaſe for Tears in Evi- 
dence p. 22, c. 18 
May give in Evidence that the Freehold. is in an- 
other p. 22), 6. 19, 20 
In Treſpaſs, Tenancy in Common betont the 
Plaintiff and he by whoſe Command the De- 
1 entred, may be given in Evidence 
p.. 145, c. J, and 231, c. 25 
Cannot give in Evidence Tenancy in Common 
, with a Stranger p. 231, c. 25, and 232, c. 28 
Tenaney in Common with the Defendant may be 
gon in Evidence P. 1455 Ci 75 and 2323 c. 28, 
| 52 29 
The Party cannot juſtify by Reaſon of Common 
p. 238, c. 44 
The Defendant cannot juſtify for a Rent-chargs 
3a ibid. 
in Treſpaſs ge Us. abiu# cum — Eri, if the 


Wife 
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* 5 > Wife had een 10 Alimony, it is 
. + =Bvyidence Page 240, C 
The Defendant may give the Reſtitution of che 
Soods in Evidence, to mitigate the Damages 
44 - +0 © p. 241, FA 49 
: For taking Hawks; Evidence that the {Plaintiff 
| .cleafed « a Wood to the Defendant, and during 
the Term the Hawks bred there, and good 
p- 241, c. 50 

In Treſpaſs for beating 7. K. the Plaintiff's: Ser- 
?  vants/ may give in Evidence that F.. was 
not his Servant p. 241, c. 52 
Teis.a good Plea where no Treſpaſs was commit- 
3 P. 2c. 55 
10 — — for my Dog's chaſing another's Sheep, 
and — one, it is good Evidence that he 
did it without my Incitement p. 241, c. 54 
on this Plea to an Indictment for Battery, the 
Defendant may give Evidence that the Pro- 
ſecutor ſtruck firſt p. 28, c. 43 
E this Plea to an Indictment for not repairing 
the e what may be given in Evidence 


P- 1 53 
Notice. 
Cohabitation is ſufficient Evidence. * p. 163, c. p 
Novel Allianment. Vide Treſpaſi... IC 
Wu Fo the Defendant may give pP. 9 


Nu Eſcape. Vide Eſcape, General Jflue. 
on this Plea, the Defendant cannot give in Evi- 
denee no Arreſt P. 222% c. 14 
: Nul Maſte. Vide Tafte, General Iſſue. 
On this lea the Defendant may give Reparati- 
on before the Writ purchaſed p. 274, c. 51, 54 
The Defendant may give in Evidence that he on- 
erk che r [16h PAs 


"2 7 910 4 3 10 


$4 af \/ > 4 
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Tha Defendant may give in Evidence that he dug 
5 ®S Trench to cry of the Water“ — 


117 10 0 Z „s Caſe: E 
Any Thing is good Evidence- which: proves it no 
Waſte p. 27 c. 54 

nut 1. Waſte —_ be given in Evidente 

s bs . ; 

WIS) WHITE 6 12 r r | 3 
2? ce 4 AS 4; . | 
\Daths; See Mltneſſes 


Betwixt other Parties art no Evidence: p p.347 oy 
ate on an Indictment of Felony by the-Proſe- 
cutor and his Wife, in an Action brought 
2 againſt the Proſecutor and his Wife for a ma- 

licious Indictment, ſhall be admitted to prove 


a Felony committed. - p.180, c. 4 
Are entire and not to be admitted partly true, 
and partly falſe P. 345 6173 
; Obligation. A 7 ! 


If Indorſment by Obligee of Intereſt paid on a 
Bond, be Evidence of Intereſt paid p. 142, 
C. 135 

Dice. See Damage, Eremplification. 
Found before Eſcheators, ſhall not be; given in 
Evidence, unleſs exemplified -- p. 93, c. 24 
Officer, See attachment, General Iſſue 
May plead the General Iſſue, and give the Spe- 
"cial Mater! in Evidence p. 1 SI, c. 16, and 
BIA it V 1352, C. 17 
Proof that Exciſe-Officer kept-or 2 the 
Exciſe- Office at _ Time when the Matter in 
Controverſy at the Trial happened, without 
proving the Commiſſoners en his Com- 


miſſion, good A p. 145 c. 15 
| Of Chancery is not Eridendty noleſs.+he Copy | 
of the Bill is produced p. 127, c. 93 


1 


Overt 


me 7 LE. 
Overt Ai vide Indidtment, Treuſon. 
Noe laid in the Indictment, when it may be gi- 
dien in Evidence © Page 24, Caſe 33 
Per Hale, two Wirneſſes neceſſary to ſome one 
DOvert Act of Treaſon p. 20, c. 22 
But one Witneſs to one Overt Act, and another 
Nato another of the ſame Treaſon, good 71d. 


and 26, c. 41 
Even one Witneſs with other concurring Circum- 
| ſtances, good in Treaſon. . 


If Words be laid as an Overt Act of High 'Frea- 
ſion, tis ſufficient to prove the Subſtance of 
them p. 225 c. 26 
If an Overt Act, tending to the Compaſſing 
the King's Death, be laid in the Indictment, 
any other Overt AR which tends to the Com- 
paſſing, c. good Evidence p. 2% c. 33 
No Evidence to be . of any Overt Act not 
laid expreſly in the Indictment . 2%, c. 42 
Dutlam. Vide Mitnefs. 
Is no Witneſs p. p. 46, c. 23 
Outlawzy. Vide Ejettment. 
Muſt be produced in Ejectment brought by Leſ. 
ſee under that Outlawry p. 263, c. 29 


P. ats upn- 
darbon. See King, Perjury. PREP Ee 
Felony, makes one a Witneſs, not of Perjury.. 

5. 375 hs c. 7, 9 10, and 39, c. 11, and 43, 

c. 15, and 44, c. 18, 19 

Don r reſtore the old Credit, but gives a new one 

'Þ-'375 38, c. 7, and 40, c. 12, and 44, c. 19 

Reſtores one attainted of Treaſon p. 48, c. 24 

Whether a Promiſe of a Pardon diſables a Wit- 

ness p. 49, © 44 
Pariiament-Roll. Vide Journal. 

en 0 be EINE before the ſournal- Boek p.8 pu c.10 

mw ari⸗ 
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- Pariſhioners. 7 $2 98 
Not receiving Alms, mg = Wimeſles ; in Actions 
brought againſt Church-nandeas and ,Qver- 


ch the Poor Page 715 72 Cale 55 

a 9 | 

His Evidence to prove a Woman a Whore, not 
allowed, and why... p. 83, ©: $7 


All things neceſſary to prove him a compleat In- 
...,cumbent ſhall. be intended, unleſs the other 
Party, by ſome Evidence to the Contrary, 
po the Parſon on proving theſe Matters 
p. 128, 129, c. 98, 99 

Shall not. give Evidence by which the Bounds of 


the Pariſh be enlarged P. 775 C. 69, and «oy 


g. 4 
Pitton, Vide Ejeitment. 
In Ejectment cannot be a Witneſs p. 5 593 c. 72 


1 ee ee BE 
um d, Pelumption, Þ 
cital & Solvit ad Df 
Woe be given in Evidence on — afſumpfit 2 2 
p.163, c. 10, and 363, , 4 
15 = Evidence to an Aſſumpſit in Law, not to 
one in Face p. 167, c 24 
To Debt for Rent, Evidence of Payment to the 
Sequeſtrators, and good p. 203, c. KI 
To another by the Plaintiff's Appointmentz is 
Payment to the Plaintiftf p. 204, C. 13 
Gf. a Bond of twenty Years ſtanding ſhall be 
preſumed, if no Demand is proved, or good 
#- Cauſe, of Forbearance ſhewu p. 413, C. 40 
Paymene of Money due to the Wife as Execumix, 
not Evidence to maintain an Action for Mo- 
ney received to the Husband's Uſe p. 163, c 
Io Habt for Rent, levy per Diſtreſs, Es fic mm De- 
bes, a Releaſe or Pay ment ic gd Evidence - 
1013 8a b904-11k1 10012 UZ „ 9, c 308 
9 5 204 15 Pedigree. 


* 
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digree. See Batonage. + 
wn by Sit William Dugdale, and ſworn t to be 
taken from ancient Books and Records of his 
Office, is not Evidence, tho' the Books and 
Records were Page 135, Caſe 104 
jected hs p. 141, c. 130 


8. 
hen they are Witneſſes muſt be fworn p. 17; 


2 
erjurp. See Jndikment, Pardon. 
Witneſſes for the Defendant in Indictments 
to be puniſh'd as other Perjury p. 2, 28, c. 43 
White one Convicted of Perjury may be Evi- 
_ dence, and econtra p. 37, 38, c. 7, and 44, 45, 


c. 19 
etty Jury. Vide Jury. 
frate. — Attatnder, Confeſton. 
Tf attainted is no Evidence ._ p. 30, c. 29 


Plapers. 
That Ty for Hire are Infamous p. 24, c. 80 


Plea. See Abatement, Battery, Debt De- 

livery, Dureſs, Entry and Expuiſion, 

— pe, Evidence, General Iſſue, Join- 

y, Nil habuit in Tenementis = 

Atumpſt, Not aa Payment, 

- Adminiftravit, Traverſe, Tro- 

ver, Tenancy, in Common, &c. 

Of a Cuſtom in a Manor for the Widow: to en- 
joy the Lands, during her Life, is not main- 
tain'd by Evidence of a Cuſtom to enjoy them 
Durante Viduitate p. 269, c. 44 

Containing Matter of Law, is good p. 143, c. 3, 

and 144, c. 5, and 147, c. 11 

Debt on Bond ſuppoſed to be made by Maſter and 

- - Fellows of a College, cannot plead there were 

ten no Fellows p.220, c. 66 


In Treſpaſs, chat the umi bid his Servant «pur 


The TABLE 

the Defendant's Cattle to his Soil, and g 

„ m0 20 21.46 „age 226, [Caſe 12 
In:Treſpaſs ſuppoſed at C the Defendant Jafſtifies 
at K. and traverſes his being Guilty at C. 
Pp. 226, Cc. 13 

Io Treſpaſs-for pulling down the Plaintiff's Houſe," * 
that the Plaintiff had none, i is not ot good get 


* . 


In Treſpaſs that be aſſiſted 7. . in putting his 
Cattle on his Soil, is no good Plea p.22% Et) 
In Treſpaſs for entering his Cloſe and 1 
that they were Servants, and took them as 
Tithes enced: from the nine Parts, and good 
hy P- 228, c. 21 
Manter of Juſtification or Excuſe, in Battefies, 
muſt be pleaded p. 241, c. 55 
In Treſpaſs"for beating F. S. his Sereabs, W | 
K & was not his Servant, and good p.241, c. 43 
To Treſpaſs that the Goods were the Goods" of 
F. N. who gave them to him, by Virtue of 
Tbich de took them, ab/q; boc, he took any 
Goods of the Plaintiff, and il! p. 24m, e. 53 
In Trover; Sale by Virtue of a * of 
Sewers, and good 188, c. 14 
So vf the Cuſtom to take Toll 55 188, C. 13 
Submiffion of all Matters to Award, Evidence of 
Submiſſion of all Matters touching Account; - 
if other Things afe not proved in Difference, - 
is good 7 p. 178, d. 57 
That he took n being Parſon, as Tubes and 
310 p. 190% U. 48 
In Trover for a Horſe that he i is an Inn«k 
and the Horſe died. aa his Cuſtody, and il 
. p. 190 c. 19 
Frapery of Goods jn « Striuger; aud ill p. 190,0 
In Trover that the Goods were paun d, whether 
good or n 1 p. dee = 
V 0-4 


2 


Nu TAB8 LE. 
In Tfover brought by Executor, that the Teſta- 


tor died Inteſtate, and that he bought them of 
the Adminiſtrator, and ill Page 191, Caſe 22 
All Juſtifications in Trover, beſides a Releaſe, are 
nouglit p. 191. c. 23 
No Account to Debt — good p.199, 0.1 
Payment to Debt on ſimple Contract is ill p. aoa, c. 6 
an of another Thing in Debt or ſimple Con- 


is good pP. 202, c. 6 
That che Plaintiff left his Service, is good i in Debt 
for Wages ibid. 


1 per Diſtreſs to Debt for Rent, the Defen- 
daant cannot give in Evidence that the Plaintiff 
had nothing in the Land p. 204, c. 12 
In Debt on Bond, Delivery as an Eſcrow, may 
be pleaded p. 210, c. 34 
Plene Adminiſtravit. See Account Aſſump⸗ 
ſit, Debt, Executoz, General ue, In⸗ 
— „ Plen & & Retainer. | 
Releaſe o 7 Bond forfeited, tho made in Conſi- 
deration of the Payment but of Part, is good 
Evidence to charge the Executors for the 
whole Penalty p."197, c. 55 

If this Clauſe, Et quod ipſe nulla habet bona ſeu Cu- 
talla dicti Teſtatoris vel habuit die Impetrationis 
brevis præd vel unquam poſtea be left out, the 
Defendant may give Payment of Debts, with- 

out Suit ſubſequent to the bringing the Action, 

in Evidence p. 178, c. 56 

In Debt, admits the Debt P. 213, C. 42 
In an Adtion on the Caſe does not admit the Bebr, 
and the Plaintiff muſt prove it i hid. 
If to an Action of Debt on Bond, you would 
prove Payment of Debt on Bond, you muſt 
prove it was ſealed and deliyered bid 
To Debt on ſimple Contract, Payment of Debt 


On 


De STAB LD. 
on Bond, without proving the Sealing of the 
is good Evidence Page 213, Caſe 

On this the Defendant may give in Evidenee the 
Redemption of Goods of the Teſtator's, with 
their own Money p. 214, c. 45 

So that the Defendant has given Security for Debts 
due from the Teſtator, and ſo retains the Va- 
lue p. 215, c. 46 
Whether this be a good Plea, if pending the 
Action a Debt becomes due to the T r 
P. 213, c. 49 

On this Plea, an Inventory exhibited by one Ex- 
enutocs ſhall not be Evidenee againſt another 

p-. 217, c. 52 

Actual payment muſt be proved, for Acquittances 
for Debts due to the Teſtator, are not faffici- 


ent p. 217, C. 55 55 
Recovery by another cannot be given in Evidence 
9.21 c. 5% 


Whether the Defendant may give Evidence of the 
Payment of a Bond in which himſelf and the 


Teftator were bound P. 21 8, c. 56 
oſſefſion. 

continual and quiet, ſtands in ſome Cafes for 
Proof Fa, c. 3 


As Servant to another, doth not diſable che Par- 
ty from giving Evidence n . Nays 
of the Land 


Preſcription. Vide Iſſue. 
For Common Evidence that the Party hath Com- 


mon, paying a Wer 4 Year, is not —— 
p. 2357 C. 3 

reſumption. See Boundartes, Intend- 

* — Interlineation, Payment, Pzoof 


& Surrender, 
Is of three Kinds, Violent, Probable and Light 


p. 2, c. 2 


2 2 Violent 


The 7 AB LE. 

Violent is of great Weight Page , Caſe 2 
Light of none % 4, c. a2 
In criminal Caſes, chat the Perſon aceuled did the 
Fact alledged, if it be proved to have been 
done by one of the Name, if another is not 
ed p. 278, c. 8 
8 be that Things of great Antiquity were done 
| in — | p. 2, c. 3, and Y, c. 20 

Shall be that a Perſon once in —_ is' {till living 


| P. 7,C. 21 
But vide now 19 Car. 25 c. 16 and 6 Ann. c. 18. 


P. 7, 8, 9, c. 21 

; Pꝛobate. Vide Wilt. 
Where a collateral Proof ſhalt be admitted to ſhew 
the Teſtator's Intent in a Will p. 94, c. 19 
Of a Will in the Eccleſiaſtical Court as to the 
Perſonal Eſtate may be given in Evidence, 
not as to the Real p. 132, c. 107 
When not concluſive Evidence p. 132, e. 108 
To entitle the Lord to a Forfeiture, muſt be pro- 
ved Viva voce p. 276, c. 57 

- - Pyohibition, 

Modis muſt be proved within ſix Calendar Months 
dy the Plaintiff in a Prohibition, elſe a Con- 
tion ſhall go p. 128, e. 97 
Pzomiſe, — Aſumpſit, Non arfumpir & 
Of an —— if the Party recovers, diſables 
” that Perſon from being a Witneſs p. 76, c. 67, 
and 7), c. 68 
120 Promiſe to de performed on a Contingency, 
is not within the Statute of Frauds p. 168, c. 25 


Ppok. See Evidence, Preſumption;Wit- 


nels. 
IF no particular Proof 0 agreed on, ou be made 
fo a Jury | pP. 6, c. 19 
3 "Publick 


Tue TABLE. 
eſtimony on Trial of Things beyond Sea, is 
00 Evidence p. 55 c. 14 


* 
- Quakers. 2 
Are not ſworn, but make ſolemn Affirmation b. 1, 
c. 8 


Quantum Meruit. Vide Aſſumpſit.. 


7 "Promiſe to give Content is good Evidence p. 165 4 
c. 16 


For Rent, an expreſs rroaiſe muſt be proved 


p. 167, C. 22 
- Queen, Vide King. 
-Cannox take by Leaſe unleſs enrolled p. 13 55 c. 11 15 


R. 


Raſure, Vide Deed, Ne granta page Bon 
eff Fattum, 
Whether it may be given in Evidence on Non ef 
faFum pleaded p. 207. c. 24, and 168, c. 25 
Receipt. Vide Payment, : 
Is only Evidence of Payment of what went be- 
fore but is no Diſcharge p. 142, c. 131 
For the laſt br Year's Rent, i is Evidence all be- 
fore was pa p. 204, e. 13 
Recital. See * Conideration, Deen, Jury, 


JIa yment. 
Of Letters Patent in a Patent, is not ſufficient 


Evidence of the recited Patent p. rot, c. 29 
Of the Payment of che Confideration-Money for 
the Purchaſe, is not ſufficient Evidence, but 
the Payment r muſt be proved by Witneſſes 

p.403, C. 32 
eee 

2 good Evidence, — not p. 104, c. 36 

3 
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Of a Leaſe in a Deed of Releaſe, is good 


Ei- 
dence of ſuch a Leaſe, againſt the Neleaſor 
and thoſe deriving under him, not againſt 
Strangers without proving *twas loſt Page 169, 

Caſe 32 

Recozd. See Copy, Debt, Eremplification 

Being burnt, and not directly in Iſſue, but only 

Matter of Inducement, may be proved in 
Evidence p. 86, 8), c. 2, and 8), c. 7 

A Record of Seſſions may be Evidence to prove 
the Plaintiff had not taken the Oaths p. 292, 

* 4111 22593, C. 54 
Where it ſhall] be read in Evidence p.81, c. 57, 


13. 2 | and 35, c. 2, 4 
Refuſal. Vide Efcape. > 16 
To ſhew a Priſoner ſhall be an Eſcape p. 193, c. 30 
Releaſe, see Delivery, Feoffment, Non 
Aſſumpſit & Plea. | 
Enables one intereſted by Act of Law to be a Wit- 
neſs; but not fo, if it were a Champertuous 
Intereſt created by the Party, though ſigned 
in Court during the Trial p. 65, c. 38, 39 
Cannot be given jn Evidence to diſcharge a Pro- 
miſe on Aſimpſit in Fact p. 167, c. 25, and 


3 168, c. 26 
May be given in Evidence to an Aſumpſit in Fact, 
in Mitigation of Damages p. 16, c. 25 


May be given in Evidence to an Aſſumpfit in Law, 
in Diſcharge of the Aſumpſit P. 167, c. 25 

In Debt for Rent, /evy per Diſtreſs, & fic non de- 
| bet, a Releaſe or Payment, is good Evidence 
* K p. 169, c. 37 
Once entered on Record may be proved by a Co- 
Py of the Record, and need not prove either 
Sealing or Delivery of it p. 2035, c. 18 


The TABLE. 


Remainder, 5 Joq4, I is 8 IO, 
He in Remainder cannot be. a Witneſs. 28 to 
the Title of Lands, contra of Heir Apparent 
| Page 51, Caſe 1 

Repatation. See Nil Debet, 
Of a Pew in a Church, muſt be given in Evidence 
by the Perſon who entitled himſelf to " 193, 


WI EW- e. 30 

Replevin. 
The Party may give in Evidence that the Plain- 
tiff had his Cattle again, in Mitigation of Da- 
mages p. 2735 c. 49 
Replication. See Aflumpſit infra ſer An- 
no ay. | 
N the Plaintiff muſt 2 the 0- 
riginal on Trial | 214, c. 43 
Aſſets on this Iſlue, the Da ay of fling the Bill 
' ſhall be ſaved to the Defendant in Evidence 

p. 214, C. 44 


Aſſets by Diſcent is good Evidence to ſhew that 
the Father was ſeiſed, and that the Son did 
enter p. 218, c. 61 

Fee depending on an Eſtate-tail may be given in 
Evidence p. 219, c. 62 

Alienation by Fraud may be given in Evidence 

p. 219, c. 63 

Aſſets, it is good Evidence to ſhew the Executor, 

by the Will of the Deceas'd, fold: Land and 
had the Money P. 218, c. 58 

So of Damages recovered in Treſpaſs ibid. 

Requeſf. Vide Demand, Non i Aſſumpſit, 1 

At any Time on licet ſepius requiſit. may be given 
in Evidence p. 170, c. 33 

At any Time before the Day of Special 5 
2 given in Evi- 


dence . i4 p. 170, C. _ 

Is admitted by the Plea of Non Aﬀempfit, and 
need not be proved p. 170, c. 34 
SS Retainer, 


: 


* 
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- Betainer, See Copy, Executed & -Plene 
Adminiſtr avit. 
May be proved by the Oath of one who faw it 


under the Party's Hand and Seal Page 141, 

Caſe 129 

May be given in Evidence on Plene Adminiſtrapit 

_ pleaded | p. 215, c. 47 
Reverſion. Vide Ne granta pas, 

Of a Copyhold, diſables one from being a Wit- 

neſs to prove the Boundaries of a Pariſh p. 81, 


c. 78, 79, 805 81 
Revocation, 
Shall never be intended, if not r actually: proved 


104, c. 3 
Rlens paſſa per le fait. Mer.” 


Whether if the Defendant in Waſte plead ſo, he 


may give in Evidence that he aid 1 not- Attorn 
P. 273; c. 50 
Riens p per Deſcent, Vide Fraud, Oeneral 


95 Party is a — Witneſs in an Action againſt 


4 Hundred to prove the Robbery p. 51, 52, 
5 o | 1 55 and r 8, and 34 . 9 


8. 


vale in MBarket-Overt, Vide Not gufit 
Hattet, Crover.. Fo 
In Trover may be given in Evidence p. 189, £17 
785 not be pleaded in Trover. - _ thid. 
dcotland, | | 
. ol n n e chere, ſhall be tried in 
45 ngla 1 e 2 
Sentenre r 
of tho Eccleſiaſtical Court concerning Tithes 
* en in Nn! 1 Po xder e. 101 
| 9 1 Not 


4 
3 * — 
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Not if it relates to Lands Page 130, Caſe tos 
of the Spiritual Court, in a Cauſe within their 
uriſdiction, is conclufive Evidence ir - 
oint tried; contra of a collatteral 


p. 131, c. So 
Where not founded on legal Evidence, may be 


3# 


made void at Halminer p. 6. c. 15 
Sheriff. - | 
In Trover brought for Goods taken in Ryerution 
muſt plead Not guilty p. 189, c. 16 


Shop- Books. Vide "Books, 
No Evidence after a Year for any Thing, unleſs 
itt be between Traders, and then only for ſuch 
Things as directly fall in the Compal of their 
Trade 5 p. 137, e. 118 
Simony. 
Shall not be proved after the Death of the Par- 
* unleſs he were in his Life-time convicted 


| p. 335 c. 68 
Solicitoꝛ. 
Is not bound to diſcloſe his Client's Secrets p: 1 5 


Solvit ad diem. vide Day, Debt, Pay. 
me 
Whether on this Ifſue, Payment before the Day 
may be given in Evidence p. 229, c. 23, and 
212, c. 38, 39 
Son AAſault. Vide De injuria ſua propeia, 
General Iſſue, Treſpaſs, 
How the Evidence ſhall be on this Plea p. 242, 


c. 57, and 243, c. 58, 59, 60, and 224, C. t, 
— 245; c. 62 
Acknowledges ; a Batter, p. 243, c. 58 
Don Tretpats. tenement. vide General Iſſue, 
a 
Whiether on this Iſſhe; Sciſin in Right of bin 
„ | 1 


* 
- 
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Star-Chamber, 


Page 62, Caſe 25 

Statute. see Aion, Alſump ſit, General 
'Iſtue, Non atlumpüt, Robbery & (endoz. 
162 P. & M. Whether it repeals that of Ed. 6. 
P. 235 245 Cc. 32 

Books, 2800 Evidence of a Publick, not of a 
private Act 1 p. 89, c. 14 


Don't allow Witneſſes who were once WEE | 


Of King James I relating to Attorney's. Fees, / 


may be given in Evidence on Nom aſſump/it 
pleaded p. 168, c.29 


V 3. don't exclude the Evidence to prove an 


Overt- Act, if laid, tho' the Evidence be not 


laid p. 279 c. 16 
Allowed to give Evidence as to the Certainty of 
Fines p. 79, c. 13, and 79, 80, c. 74 


Stigmaticks. See Burning in the Hand. 
If 10, may be known to the Jury though not to 
Judge or Party p. 47 C. 3 
Are not Witneſſes p. 40, c. 12, and 43, c. 16 
Is a good Witneſs when Pardoned p. 41, c. 12 
If ſo for no ſcandalous Cauſe, whether an Evi- 
dence p. 59» c. 19, 20 


Submiſſion. Vide Pꝛomiſe. 


of one ; FT p. 203, c. 8 


Sublcription. 
Of ſeveral Pariſhioners to pay Tithes in kind, is 


To an Award, is no Promiſe, but only Evidence 


no Evidence againſt the Reſt p. 141, c. 128 


Surrender. Vide Preſumption. 
Shall not be intended p. 1044 c. 34 
Contract of a new Leaſe, is Evidence of the Sur- 
render of the old p. 276, c. 59 


T. Tenant, 


N ppb Vide Entry and Suſpenſion. -- 


— 
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T. 


Tenant. 
To the Præcipe ſhall be intended, if the Geer 


ry is not proved when a common Recovery is 
produced | Page 93, Caſe 17, 18 
Tenancy in Common. See Declaration, 


Jointenancy, Not guilty & Plea. 
With a Stranger is a good Plea in Treſpaſs 


p. 232, e. 29 
of mix*d Money that is current, when the Bond N 
decomes due, is a good Tender p. 213, c. 41 


Teſtis. See Mitnels. 


Whence derived p. 16, c. 1 
Where one is queſtioned, another who holds by 
the ſame may not give Evidence p. 66, c. 41 
Under the Crown, need not ſhew how it came 
from the Crown p. 237, c. 43 
Traverſe. See Mea. þ 
What may be traverſed p. 174, c. 49 


Treaſon. Vide Indidment, Dvert-48; 


Circumſtantial Evidence is ſufficient p. 18, c. 13 
Two Witneſſes therein, or Party's Confeſſion p. 19, 
c. 20, 21, and 26, 27 c. 42 

One Witnefs ſufficient therein at Common Law, 
(Coke's Opinion contra) p. 23, c. 32 
Witneſſes for the Priſoner may be examined on 
Oath, by ) V. 3. c. 3. p. 26, c. 40 
Accomplices not indicted may be Witneſſes in 
Treaſon p. 32, c. 65, and 48, c. 24 
Treſpaſs. See Aba Continuando, 
. Day, Declaration, De imuria ſua pꝛo⸗ 
5. nr, Enquiry, Evidence, _ 
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Mot guilty, Novel Alignment, Son Al⸗ 
ſault, Son Frank-tenement. 

The Evidence ſhall be only of the Value and not 

on the Title Page 226, Cafe 10 


Trefpaſſer. - 


Is Evidence againſt his Fellow 494 c. 25 
Trover and Converſion, See tement, 
Converſion, Demand, Denial, Declara- 


_ tion, Plea, Sale in Matket⸗ 
The Converſion is the Point of the Action p. 146, 


Declaration of a Trover here, and Proof of a 
Converſion in Ireland, is good p. p. 1454 e. 7 
Truſtee. See Anſwer, 
When he may, and when he may not be a Wit. 
i {mes *: p. 59, c. 21, 63, c. 30, 31 
For Life to be produced to Reverſioners p. 9, to, 


| C. 21 
Cythes. Vide rr 
Parſon, Ec. ſuing for Tithes, muſt prove himſelf 


Incumbent, Ec. p. 128, e. 98, and 129, c. 99 
But he need not do ſo where he was ſeveral Yeirs 
in Poſſeſſion, unleſs Defendant ſhews why it 
ought to be proved p. 129, c. 98, and 129, 

| c. 99 

If Defendant in the Spiritual Court in a Suit 
for Tithes, traverſe that the Plaintiff had 
read the 39 Articles, he (the Defendant) muſt 
prove it, tho* a Negative p 129, c. 99, 
Sed contra in Ejectment p. 129, c. 99 
What Proof the Plaintiff muſt mitts; in Caſe of 
| SubftraQtion of Tithes, and what not p. 129, 


EP 130, c. 100 
5 What che Defendine in ſuch Caſe muſt prove 
| 6 8 PAINS oo 


e Vn; 
9 , 
* L , * 7 
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718 77 "A _ 
V. 161 
endoz. . Vide Infoymatio Stari oy 
a a n , Witneſs in nation St on 13 U 14 
C. 2. * 15. Page 49, Caſe a 


* — 6 BY en any claiming under the Per- 
ſion againſt whom it was given, not. againſt 
others p. 935 c. 22, 23, and 112, c. 62 


| 8 
Waſte. Vide Nul Maſte. 
Wife, Vide Indiqdment. 
Is not bound to reveal her Husband's Treaſon 
P- 55, C 
Is an Evidence againſt her Husband in an Indie 
ment on 3 H. J. c. 2. ä p. 56, c. 1 
Whether ſhe may be a Witneſs againſt her r Hui 
band p. 55, c. 10, 11, and 58, c. 16, and 57, 
i. 1610 
Is an Evidence to prove the Defendant committed 
Adultery with her ſelf on an Indictment p. S5, 
5 c. 12 
Tenant for Life, to be produced to Reverſioner 
by Husband, or to be preſumed dead p. 9, 
Mill, See Abatement, Cxerutoy Legatee 
& Probate, 
a uy is one 5 93, 2 18 
on gies the Remainder, after the Eſtate - tail 
nt to maintain the Poor of a Pariſh, may 


Witneſs. Vide Attainder, Burning in the 
Dann, I Delivery, Evidence, Outlaw, Daths, 


. by any of the Pariſh p. 71, c. 33 „ 


Are to tell the Truth as to what they have heard M0 


I or 


» 
* 
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or ſeen, not what they believe Page 16, 
Caſe 4, and 34, c. 80 
— give Evidence of what he heard another 
5 fa | p. 278, c. 12 
Acts and Words of cilivew; admirted as Evidence 
. -- againſt a Priſoner. &. p. 278, c. 12 
May ' be examined apart, ſo that one may not 
- hear what the other ſays p. 18, c. 19 
To be on Oath in all criminal Caſes p. 26, c. 40, 
and 27, 28, c. 43 
The ſame Proceſs againſt them in Pleas. of the 
| Crown for Priſoners as againſt him p. 27, c. 42 
Being ſerved with a Subpæna, and offer'd reaſon- 
able le Charges, if they do not attend, ſhall for- 
feit 10 . and ſuch Damages as the Judge ſhall 
award p. 28, 29, c. 44 
If Subpœna d, may have a Writ of Privilege p. 29, e. 46 
An Approver or an Accomplice, may be a Witneſs 
till indicted p. 51, c. 2 
How far to be Credited, that ſwears to procure 
his Liberty p. FI, c. 3 
Parſon no Witneſs to prove the Bounds of a Pa- 


en d 09 p- 31, c. 4 
1 


ere of a Pariſhioner p. SI, c. 4 
arreſted, may be diſcharged p. 29, c. 47, yn 
Whether and when they may be examined on In- 
terrogatories p. 284, c. 32 


Whether and when on Indictments, vide Indidt⸗ 


ment. 
Shall not be examin'd whether they were indicted 
for forcible Entry p. 31, c. 58 
Ma ay be asked whether any Suit between them 
and either of the Parties to the Suit p.31, c. 58 
The moſt Worthy, if i in equal Number, is to be 


credited p. 34s c. 71 
ee ConrradiRtion is not to be believed 
P-. 345 C. 72, 73 


Alledg- 


er 
We TABLE. 

Alledging their own Guilt or Innocence, ars not 
to be ee Page 51, Caſe 2, and 34, 44 
He who for his Infamy cannot be a Juror cannot 
de one p. 35, c. 36, 37, 5, and 37, c. 6 
Whether one Convict of Barretry 1 p.37, 0.6 
Whether one Ns for petty — may 
p. 38, c.$ 

One burnt, in the Hand, and pardoned, may 


p. 42, c. 13, and 38, c. 9 
A Pop iſh Nee Convict may not p. 39, C. It 


A Perſon Outlawed may not p. 48, . 23 
One nta of W —_ not F- 39,1 Pg 
and 48, c. 23 


One butne-1 in the Hand for Felony and — d, 
| after "having been in the Pillory for: ſtealing 

p. 41, 42, C13. 
Any One, who is not convicted of any Crime, and 
. who is not diſqualified and objected to, maß 


be one p. 49, c. 24, and 16, c. 3 
Whence the Word is derived p. 16, c. 1 
Are ſworn to tell the Truth p. 16, c. 4 


When they may and may not give Evidence, 
which tends to their own Advantage p. 51, c. 1, 
and 61, c. 23 

Whether one in che Simul cum may p. 63, c. 29 
Ot a publick Notary of Things done beyond Sea, 


good pP. 5, C. 14 
Court to grant the Priſoner Proceſs to ring in 
his Witneſſes p. 165 c. 2 


Yer denied they had ſuch Power! -- 5 ibid. 
Is not to be Croſs-examined till he has gone thro” 


his Evidence for the Party pi. 26, c. 3 
Members of the Houſe of Commons; ho are 
Proſecutors, may be ſo 8p 1 c. 12 


Contra of any of Grand jury who found the Bill id. 


There is not Seintilla juris againſt two Witneſſes 
5 N &c.) Pp. 25, 26, c. 39 


had 


. 


8 
4 I 


A \ One 


| 


Verdict of Conviction of Per jury, 


Pl 


The T 4:B L E. 

One Indicted for the ſame Crime — be a 

F Witneſs . 25 _ Page 32, Caſe 61 
Contra if acquitted thereof p. 32, c. 64 

3 may bring Evidence to prove the Wit- + 

| ſwore contrary before Juſtice of Peace 
p- 32, c. 62 


1 


Cannot be aſperſed without proof p. 35, c. 1 


Nor ſuch Proof allowed without Record or Con- 


viction P- 355 c. 2 
Cannot ſwear he was ſuborned and perjured 
P. 352 C. 3 


voided by 


the Death of the Protector, no Evidence a- 


gainſt the Teſtimony of a Witneſs p. 43, c. 17 


Though put into the Declaration with a Sim 
cum, if nothing is proved againſt them, may 
be ſworn p. 63, c. 27, 28 
He who might alſo have brought the Action may 
be a Witneſs if brought 5 another p. 75s 


c. 62 
Toꝛds. 
Acts and Speeches of others admitted as Evi- 


dence againſt a Priſoner ; Sed de ceo p. 278, 
C. 12 


Other W ords, beſides thoſe laid in the Indictment, 


admirted to be proved p. 22, c. 29 


No Evidence can be given of what an Accomplice 


ſaid, if not in the ſame Indictment p. 3a, c. 61 
Mrit. vide Aſſumpſit. 
Muſt be produced, if the Plaintiff to prove a 


Conſideration muſt prove an Arreft p. — 
0 


o an Enquiry in Treſpaſs the Plaintiff muſt 
prove the Value _ the Goods P- 238, c. 45, 


Writ of Inquiry. Vide Inquiry. 
F 


*. ee, 


and 239, c. 46 


